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PURCHASE FOR VALUE AND ESTOPPEL
By

HENRY
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BALLANTINE*

1. VARIOUS GROUNDS OF DEFEASANCE OF LEGAL AND
EQUITABLE TITLES

T is a fundamental principle that an owner cannot be divested
of' his property without his consent, or by operation of the
law As Kent says:'
"Although it may be true, as an absolute principle, that a
derivative title cannot be better than that from which it is derived,
yet there are many necessary exceptions to the operation of this
principle."
These exceptions are based on the necessities and policy of
commerce in giving effect to the usual evidence of title, upon estoppel, upon the relation of equitable and legal rights, upon statutory provisions and possibly other grounds. It may be of interest
to take a comprehensive view of the grounds and policy of those
exceptional cases where the seller has power to give what he himself did not have.
At common law sales in market overt gave title to stolen goods.
The doctrine of sale in market overt, which is perpetuated in Eng*Professor of Law, University of Minnesota.
'Saltus v. Everett, (I838) 20 Wend. (N. Y.) 267, 270, 32 Am. Dec.
541; Ventress v. Smith, (1836) io Pet. (U.S.) I61, 175, 9 L. Ed. 382;

Baker v. Taylor, (1893) 54 Minn. 71, 55 N. W. 823; Snell v. Snell, (1893)

54 Minn. 285, 55 N. W. 1131; Root v. French, (1835) 13 Wend. (N. Y.,
570, 572, 28 Am. Dec. 482; Williams v. Merle, (1833) I Wend. (N.Y.)

8o, 25 Am. Dec. 604; Cunday v. Lindsay, (1878) 3 A. C. 459, 464;

2

Kent,

Comm. 323, 324; Williston, Sales, sec. 311, 4o6; 2 Tiffany, Real Property, 2nd Ed., sec. 566.
'See Kent, C. J., Jackson v. Henry, (1813) io Johns. (N. Y.) 185.
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land by the Sale of Goods Act, for the protection of the buyers of
goods in shops where such goods are openly sold, has not been
adopted in America.' It is interesting to notice it, however, as an
illustration of how far the law may go in protecting bona fide purchasers and treating possession in a public market as evidence of
title, conferring the power of sale. It would be entirely conceivable that the law should recognize purchasers who buy on the faith
of the possession of a bailee, finder or thief of any sort of personal
property commonly dealt in.
The first and most striking class of exceptions to the general
rule of caveat emptor includes currency and negotiable instruments.
The negotiability of money and commercial paper is given by the
policy of the law and by the consent of those who put obligatiohs in
negotiable form, to facilitate the circulation of this species of property, which is intended to pass freely from hand to hand.'
A second large and important class of exceptions includes those
cases where the true owner is estopped to assert his title. Estoppel
arises where the owner has, by his own voluntary act, conferred
upon the person who makes the sale either the apparent title or
indicia of property, or the apparent power of disposal as an agent!
The "equity" of the purchaser is based on the principle formulated
by Justice Ashurst, in 1787, in the celebrated case of Lickbarrow
v. Mason.
"We may lay it down as a broad general principle that wherever
one of two innocent persons must suffer by the acts of a third, he
who has enabled such third person to occasion the loss must sustain
it."'
As Ewart points out in his noteworthy treatise on estoppel a
man may be estopped by the misrepresentation of another person
if he has assisted it by famishing an opportunity for the fraud."
The true owner, although not a party to the sale, yet may be bound
by it if he has assisted in creating a deceptive situation, which is
'Williston, Sales, sec. 347; Jones, Position of a Bona Fide Purchaser
of Goods 48; Hogan v. Atlantic El. Co., (1896) 66 Minn. 344, 346, 69 N.
W.I.
'Miller v. Race, (758) 1 Burr. 452, 1 Smith L. Cas. 12th ed., 525;
Voss v. Chamberlain, (968) I39 Ia. 569, 575, 117 N. W. 269.
'Saltus v. Everett, (1838) 20 Wend. (N. Y.) 267, 270, 32 Am. Dec.
541; Williston, Sales, sec. 311; Ewart, Estoppel 238.
:(0787) 2 Durn. & E. 63, 1 Smith L. Gas. 12th ed., 726, 734, 769.
See Rimmer v. Webster, [1902] 2 Ch. 163, i69, 173; Farquharson v.
King, [1t9o2] A. C.325, 336, 342; Voss v. Chamberlain, (i9o8) 139 Ia. 569,
579, 117 N. W. 269.
Ewart, Estoppel 20, 21, 238; i8 Law Quarterly Review 165.
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relied upon by the subsequent buyer. Such is the case where a
seller is allowed to remain in possession of goods after a sale, and is
thereby given a false and deceptive appearance of ownership.!
Bills of lading, certificates of stock, and warehouse receipts,
are often spoken of as quasi-negotiableinstruments. In Ammon
v. Gamble-Robinson Co.," it is said that bills of lading and warehouse receipts have not been put by our statute on the footing of
bills of exchange, but the transfer and delivery of these symbols of
property has been made the equivalent of a transfer and delivery of
the property Itself. In truth, however, these documents of title are
not merely symbols of the tangible property, but of the title, and
create an estoppel in favor of the innocent purchaser in cases where
he buys the property in good faith in reliance on the ostensible
title of the holder."
The common law on this subject is being extended by statute
to make the customary evidences of title such as bills of lading
transferable in the same way and to the same extent as bills of
exchange. Legislation has been proposed by the Commissioners on
Uniform State Laws, and adopted in many states which aims to
make it safe to give full faith and credit to bills of lading and
similar documents, so that banks and merchants may deal in them
freely. A bill of lading is now fully negotiable by the Minnesota
Bills of Lading Act and by the Federal Bills of Lading Act. There
are inconsistent provisions with reference to the extent of negotiability of warehouse receipts, bills of lading, and stock certificates
in the various uniform state statutes, which the Commissioners on
Uniform State Laws have recommended for enactment.
In the Sales Act, and Warehouse Receipts Act, it is provided
that negotiation may be made by any one entrusted with a document in deliverable form. On the other hand, by the Bills of Lading Act, and the Stock Transfer Act, a purchaser for value of an
order bill of lading, or a stock certificate, even from a finder or
thief, is protected, provided the instrument is made or endorsed to
the holder, or endorsed in blank
The commissioners evidently were prepared to go further in
promoting the negotiability of mercantile documents-as representa'Flanagan v. Pomeroy, (19o2) 85 M nn. 264, 88 N. W. 761.
"(91o) III Minn. 452, 127 N. W. 448. But see Minn. G. S. 1917 sees.
4434-37, 38.
"Shattuck v. American Cement Co., (193o)
205 Pa. St. 197, 54 AtI. 785.
See Negus, Negotiability of Bills of Lading 37 Law Quar. Rev. 442, 456.
'See I MINNESOTA LAW REVIEW 68; 16 Ill. L. Rev. 233.
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tives of title in these later acts than in the earlier. It has been recommended by a committee that these statutes be made harmonious,
so that these documents, running to order or bearer, may be negotiated by any person in possession with apparent title, however
such possession may have been acquired, whether by theft or finding, as in case of bills of exchange. It is a great point of policy
that in all mercantile transactions, the circulation and transfer of
property be made as easy, safe, and certain as possible, so that men
in lending money in reliance upon
may be protected in buying and
1
the customary indicia of title. I
A third class of cases of bona fide purchase is w.here the true
owner's right is equitable, and the trustee or holder of the legal
title is enabled ito sell to a bona fide purchaser for value free and
clear of the equity. Thus, if the owner has been led to part with
his property with his consent, but under circumstances which
would make that consent revocable, as where it is obtained by
fraud or mutual mistake, if the property passes into the hands of a
bona fide purchaser for value, the defrauded owner cannot follow
his goods into the hands of the buyer. What is the reason? It
may possibly be explained by the nature of equitable rights and
remedies, or it may rest on grounds of public policy and estoppel,
namely, that if the owner has given an apparent title to the fraudulent purchaser, he is precluded from asserting his claim against the
innocent purchaser, who has relied upon the apparent ownership
of the fraudulent party.'
As Savage, C. J., says, in Root v. French:"
"The bona fide purchaser is justified in considering the fraudulent vendee the true owner . . . He is protected in doing so upon

the principle just stated, that when one of two innocent persons
must suffer from the fraud of a third, he shall suffer who by his
indiscretion, has enabled such third person to commit the fraud.
A contrary principle would endanger the security of commercial
transactions, and destroy that confidence upon which what is called
the usual course of trade, materially rests."'"
If the true principle here is estoppel, and giving effect to the
outward evidence of title, then a rescission of the voidable sale by
"Buller, J. in Lickbarrow v. Mason, (1787) 2 Durn. & E. 63, 6 East 20,
5 Durn. & E. 683, I Smith L. Cas., I2th ed., 726, 769.
' 4Saltus v. -Everett. (1838) 20 Wend. (N.Y.) 267; Root v. French,
(1835) 13 Wend. (N. Y.) 570. Jones, Position of a Bona Fide Purchaser
of Goods Improperly Obtained 62, 63.
1(5835) 13 Wend. (N. Y.) 570.
"See also Moore v. Moore, (1887)

112

Ind. 149,

152,

13 N. E. 673;
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notice to the buyer, without recovery of the possession, would not
so far revest the title as to prevent a sale to a bona fide purchaser in
reliance on the apparent title of the fraudulent buyer.
It is contended by Ewart that in practically all cases the rights
of the innocent purchaser as against the true owner are really acquired on principles of estoppel. He argues that both negotiability
and also the cutting off of equities by transfer of the legal title
must be explained and developed along lines of responsibility for
ostensible ownership in a third party or "assisted misrepresentation."
A fourth class of exceptions to the general rule covers the defeasance of titles under the recording acts. The system of recording conveyances by which the title may be affected is especially
designed for the benefit and protection of parties dealing in real
property. The leading object is to provide evidence of title, accessible to all, upon which one may rely in making a purchase when he
has no knowledge of anything to put him on inquiry.' Purchases
are commonly made with little other inquiry than that which the
records and the occupancy may suggest.
The safe transaction of business and the security of titles in
these different classes of cases may depend on the protection of the
bona fide purchaser who acquires title unconscious of latent defects
and without any practical means of knowing them. If latent
equities could be asserted no matter through what a course of successive alienations the title had passed, the inconvenience to business would be serious indeed. The law is anxious to quiet the title
of the bona fide purchaser against secret defects and latent equities
if there is any just ground to do so.'a The doctrine of bona fide
purchase cannot be regarded as based upon self-evident principles
of natural justice. It is the expression of various more or less
clearly perceived notions of expediency, justice and business
policy. What these are needs to be more clearly understood in
connection with various types of wrongful transfer."
We shall take -up first transfers of stock as typical of the rights
of the purchaser of documents of -title; second the assignment of
Trustees of Brookhaven v. Smith, (i8go) 118 N. Y. 634, 640,
1002; E wart, Estoppel, 302, ff., 423; Williston, Sales, sec. 406.
t

23

N. E.

" Merchant v. Woods, (188) 27 Minn. 396, 7 N. W. 826, Wade, Law
of Notice, sec. 96.
'See Jackson v. Henry, (1813) 1o Johns. (N. Y.) 185.
"See Cook, Alienability of Choses in Action, 3o Harv. L. Rev. 476,
477. See also Williston, 31 Harv. L .Rev. 829, 930.

MINNESOTA LAW REVIEW

choses in action, whether or not free and clear of latent equities;
and third wrongful transfers by trustees and whether the doctrine
of bona fide purchase should extend to one who acquires only an
equitable title.
II.

BONA FIDE PURCHASE OF STOCK CERTIFIcATES

It is said in the case of Axford v. Western Syndicate Investment Co., " that:
"Stock certificates are not negotiable instruments. They do
not run to bearer or to the order of the person to whom they are
given. They simply declare that the person named in the certificate
is entitled to a certain number of shares of stock. .

.

. An assign-

ment or transfer thereof is necessarily subject to inherent infirmities and to all rights and liabilities attached thereto at the time of the
assignment."
It is true that at common law certificates of stock are not negotiable paper in the sense that a title transferred by a thief or finder
to a bona fide purchaser cannot be questioned.' But if one could
never buy a share of stock without ascertaining at his peril whether
there was not someone with a secret equitable interest in it, stock
purchases would be perilous indeed.
As Cook says in his work on corporations:'
"To such an extent has the law of estoppel been applied to protect a bona fide purchaser of stock that, excepting in cases of certificates transferred in blank and lost or stolen without negligence on
the part of the owner, a bona fide purchaser is protected now in
almost every instance when he would be protected if he were purchasing a promissory note or other negotiable instrument."' Estoppel may protect the purchaser not only against rights of previous holders, but against claims of the corporation itself.

If one holds stock in trust, a purchaser in good faith will be
protected, although the transferor is guilty of a breach of trust."
2°(1918) 141 Minn. 412, 423, 17o N. W. 587, 591.

'Bangor Electric Light Co. v. Robinson, (1892) 52 Fed. 520; Barstow v.
City Trust Co., (1914) 216 Mass. 330, 1O3 N. E. gi; East Birminghamh

Land Co. v. Dennis, (1888) 85 Ala. 565, Levine v. Wilson, (1891) 90"Cal.
126, 27 Pac. 33; Anderson v. Nicholas, (1864) 28 N. Y. 6oo; Weaver v.
Barden, (1872) 49 N. Y. 286.
'2 Cook, Corporations, sec. 416.

"See also Cincinnati, etc., Ry. v. Citizens National Bank, (897)

56

Ohio St. 351, 47 N. E. 249; Omara v. Newcomb, (19o6) 38 Colo. 275, 88
Pac. 167; Shattuck v. American Cement Co., (1903) 205 Pa. St. 197, 54
Atl. 785, 97 A. S. R. 735; Machen, Corporations, sec. 842, 9o2; Fletcher,

Cyc. Corporations, sec 3846, 3847; Ewart, Estoppel, 342, 347.
"Winter v. Montgonmery G. L. Co., (1889) 89 Ala. 544, 7 So. 773;
Dueber Watch Case Manufacturing Co. v. Daugherty, (igoo) 62 Ohio St.
589, 57 N. E. 455; 14 C. J. 785; Ames Cases on Trusts 300. See also Wolf v.
Trust & Savings Bank, (1914) 214 Fed. 761; Iron Stone Ditch Co. v.
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A transferee of a certificate of stock in good faith thus takes it
free of any latent equities in favor of third parties. In England,
however, a man may transfer his shares in a corporation to a
trustee and entrust him with the certificates, and yet enforce his
equitable title against a purchaser or mortgagee of the trustee who
has not obtained the legal title.'
If an owner of stock allows another to appear to be owner or
to have full power of disposition, an innocent purchaser will have
a superior equity. One who, for purposes of his own, places the
legal title to property in another must take the risk of loss that may
result from his dealing with innocent third persons as owner.
Where, however, an agent or servant simply has access to document
endorsed in blank, remaining in the possession of the owner, and
the owner has not entrusted him with the document, he is not considered to have done enough to be estopped against a purchaser in
good faith. " But if possession of the indicia of title be entrusted
to an agent or pledgee for one purpose and he uses them for another, the ground of estoppel is present and the estoppel arises. It is
held that the sufferer should be the one who has created the means
of doing the wrong."7 It would be contrary to justice and business convenience to permit the owner to assert his title against an
innocent purchaser from one whom he has clothed with all the indicia of ownership and power of disposition." The principles
which underlie equitable estoppel place the loss on him whose misplaced confidence has made the wrong possible.
Thus, in the leading case of McNeil v. Tenth National Bank,'
it is held that one who indorsed in blank a certificate of stock to his
broker as a margin on account of advances made, was estopped to
set up his title against one to whom the broker had wrongfully
pledged the stock. If the owner entrusts to another, not merely
Equitable S. Co., (1912) 52 Colo. 268, 273, 121 Pac. 174. Compare, however, Colonial Bank v. Cady. (i8go) L. R. 15 A. C. 267; Ireland v. Hart,
[19o21 I Ch. 522; Shropshire, etc., R. Co. v. The Queen, (1875) L. R. 7
H. of L. 496.

'Shropshire, etc., R. Co. v. The Queen, (875)

L. R. 7 H. L. 496.

"7Knox v. Eden Musee Co., (1896) 148 N. Y. 441, 454, 31 L. R. A. 779,
42 N. E. 988; Farmers' Bank v. Diebold Safe Co., (19o2) 66 Ohio St. 367,
64 N. E. 5Ie, 58 L. R. A. 620.
'National Safe Deposit Co. v. Hibbs, (1913) 229 U. S. 391, 57 L. Ed.
1241, 33 S. C. R. 818; O'Neil v. Wolcott Mining Co., (i9og) 174 Fed. 527,
27 L. R. A. (N.S.) 200; Fletcher, Cyc. Corporations, secs. 3781, 3853. "
"McNeil v. Tenth National Bank, (1871) 46 N. Y. 325, 7 Am. Rep. 341;
National City Bank v. Wagner, (1914) 216 Fed. 473.
"(1871) 46 N. Y. 325.
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the possession of the property but also the written evidence of title,
this is sufficient to preclude him from reclaiming the property in
case of its unauthorized disposition.'
In Schumacker v. Greene-Cananea Copper Co.," the plaintiff,
owner of a stock certificate, endorsed it in blank to a reputable going bank as pledge for a loan. The cashier stole it and sold it to a
bona fide purchaser. It was held that the owner was not estopped
to assert his title against the innocent purchaser. It is admitted
that if the sale was the act of the bank, the defendant should prevail, as the plaintiff was the one who trusted the bank and put in its
hands the power of inflicting the loss. But it was held that the
cashier's act in abstracting and selling the certificate was not the
act of the pledgee bank, but of the officer individually. .In view of
the fact that there was authority in the cashier to sell in case of default, and that the certificate was endorsed in blank for that purpose,
it is somewhat hard to understand why the act of the cashier was
not the act of the bank, and why pledging a certificate in. blank to a
bank should not raise an estoppel as much as pledging it to a broker
by way of a margin.'
A case presenting a problem similar to that arising under forged
transfers of stock is found in Dixon v. Caldwell.' One Caldwell
was the owner of a military bounty land warrant for 160 acres,
issued by the government. It was misappropriated, and -without
the knowledge or consent of Caldwell, was sold and assigned to
Dixon by some person who forged his name thereto. Dixon purchased in good faith and in ignorance that the assignment was
forged, located the warrant and obtained a patent to the land from
the government. Caldwell then sought to charge Dixon as a constructive trustee for the lands so located.
It was held. that the defendant could hold the land as a bona fide
purchaser for value. Although the true owner of the warrant
would have had an equitable claim upon the land upon which the
location was made before the defendant clothed himself with the
legal title, yet when Dixon obtained the legal title, unaffected with
notice and for a valuable consideration, Caldwell it was declared
could no longer follow his property. Dixon was liable as a conso14

C. J. 783, 786.
'(19,2) 117 Minn. 124, 134 N. W. 510, 38 L. -R. A. (N.S.) 18o.

"See McCarthy v. Crawford, (19o9) 238 II. 38, 86 N. E. 750, 29 L. R.
A. (N.S.)

'(1864)

252, 254.

15 Oh. St. 412.
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verter for the value of the warrant, but he could not be required
to surrender the legal title of the land or account for the proceeds
of the land which he had obtained in return for the warrant.
This decision although it is not criticized by the text writers
seems clearly erroneous. In the case of a forged indorsement, the
warrant belongs not to the purchaser but to him whose name was
forged. The purchaser is guilty of conversion, though a morally
innocent one. When he presented the warrant and "collected" it
from the government by securing a patent to land, he became a constructive trustee, since he obtained the title by the use of another's
property and in exchange for it. If the government were a private
person, the warrant could still be enforced by the true owner in
spite of payment or patent to one who was not a lawful owner, and
had no authority from him to receive it. The fact that Dixon
paid away his money to a swindler without title gives him no
"equity" as a purchaser for value either to the warrant or its proceeds. Caldwell's position was that of one holding a contract right
against the government, and Dixon obtained title to the land by an
innocent misrepresentation that he was the assignee and holder of
this contract right which belonged in law and equity to Caldwell.
An innocent purchaser from Dixon however would doubtless take
title to the land free and clear.
Pomeroy lays it down in his work on Equity Jurisprudence," that
even where a transfer of a certificate of stock is accomplished solely
by the forgery of the owner's name to the indorsement and power
of attorney, and the certificate thus comes into the hands of a purchaser for valuable consideration and without notice, and he registers himself as a stockholder by surrendering the original certificate to the corporation and receiving a new one in his own name,
the purchaser would be protected. He asserts that the assignee
would under these circumstances obtain a complete precedence over
the original owner; he would not be liable to the owner for the
shares nor for their value; the owner's remedy if it exists at all, is
against the corporation alone, to compel it either to issue new shares
or to pay the value of the old ones. This remarkable statement is,
however, not supported by the authorities cited by Mr. Pomeroy,
and seems clearly erroneous. It is only where one purchases stock
from one who is registered on the company's books as legal owner
that he prevails against the company by estoppel.
"Sec.

712.
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In general, the owner of shares cannot be deprived of his title
by forgery, even though his certificates pass thereby into the hands
of an innocent purchaser.' No title passes under forged indorsement whether the forgery is by a finder, a thief, or by bailee to whom
the certificate was entrusted." No estoppel'is created in favor of
the person presenting the forged transfer, by the issue to him of a
new certificate."
If the corporation has registered a transferee
whose title is based on a forgery, it may cancel his stock. A forgery
can confer no power and transfer no rights.' As Cook says:
"The transferee who first obtains the registry has no rights except against his transferor. But all subsequent innocent purchasers
are protected. They cannot be compelled to give up their stock,
either to the corporation or to the original owner."'
The company is estopped from denying the title of a purchaser
by the issue of a share certificate to the transferor which is a representation made for the purpose of being acted upon. The estoppel
is not raised in favor of the person to whom the certificate was
issued, but only for the transferee from such person."' One who
surrenders a certificate bearing a forged indorsement and obtains
a new certificate in ignorance of the forgery is liable to the corporation upon an implied warranty of the genuineness of the siginature."'
III. ASSIGNMENT OF CHOSES IN ACTION AND LATENT EQUITIES
There is much support for the view that the doctrine of purchase
for value without notice has no operation in the transfer of a chose
in action, as the assignee takes only an equitable title which does
not defeat prior rights. In general, the assignee of a non-negotiable
chose in action stands in the shoes of his assignor, as to all equities
or defenses in favor of the obligor or debtor party. Thus, in Min_2Cook, Corporations, secs. 358, 365.

"National City Bank v. Wagner, (1914)

Colony R. Co., (1884)

3834.

216 Fed. 473; Crocker v. Old
137 Mass. 417; 6 Fletcher, Cyc. Corporations, sec.

"Hamilton v. Central Ohio R. Co., (1876) 44 Md. 551; Brown v.
Howard Fire Ins. Co., (1875) 42 'Md. 384; 2o Am. Rep. 9o; Houston v.
VanAlstyne, (1882) 56 Texas 439. See note 21 Colum. L. Rev. 576.
'Citizens

National Bank v. State, (1913)

179 Ind. 621, 631, 635, 45 L.

R. A. (N.S.) 1075, 1077, 1O82.
22

Cook Corporations 6th ed., sec. 370, 401.

"Machen, Corporations, secs. 914, 916, 942; Ewart, Estoppel, 187, 188.
"Boston Tow Boat Co. v. Medford Nat. Bank, (1919)
121

N. E. 491; In re Bahia & S. F. Ry. Co., (1868)

232 Mass. 38,

L. R. 3 Q. B. 584:

Sheffield Corp. v. Barclay, [1905] A. C. 392, 404; Oliver v. Bank of England, [19o2] I Ch. 61o; Clark-son v. Mo., etc., Ry. Co., (1905) 182 N. Y.
47, 74 N. E. 571; see 34 Harv. L. Rev. 305.
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nesota, it is held that where a debt is secured by mortgage and also
by a negotiable promissory note, the mortgage is a chose in action
as between the mortgagor and any subsequent assignee, and is exposed to the same defenses in the hands of the assignee as in the
hands of the original mortgagee. '
There is much difference of opinion and decision, however, as
to whether or not innocent purchasers of a chose in action will cut
off the latent equities of prior holders and third persons, of
which the assignee had no notice. 3 The doctrine of bona fide purchase for value in connection with negotiable instruments as also in
connection with choses in action has a double aspect. Taking free
from equities of defense, i. e., defenses good against the maker or
obligor, turns on different principles from the cutting off of equities
of ownership in favor of prior holders and third parties."
The cutting off of the equities of a prior holder of the paper
is not based on any principle peculiar to negotiable instruments, but
rather upon the transfer of the legal title, which has the same effect
in all sorts of property. As to the latent equities of third parties,
accordingly, the rule as to negotiable instruments and ordinary
choses in action may well be the same, unless the title of the assignee of a chose in action be regarded as equitable merely. It is,
therefore, not true as Pomeroy contends,' that the doctrine of cutting off latent equities of third parties would, in effect, make all
choses in action negotiable. Negotiability is produced by issuing
an obligation in negotiable form, creating an "ambulatory" credit
which is intended to circulate freely as the obligation of the debtor
party. The effect of the bona fide purchase for value in cutting
off latent equities of prior holders on the other hand is the same as
in case of land or goods." As Ewart points out,' land is not negotiable, but if an owner executes an absolute conveyance to his mort7
" Johnson v Carpenter, (1862) 7 Minn. 176, (Gil. 120); Hostetter v.
Alexander, (1876) 22 Minn. 559; Watkins v. Goessler, (1896) 65 Minn.
118, 67 N. W. 796; See also Moffett v. Parker, (1898) 71 Minn. 139, 144,
73 N. W. 85o; Olson v. Northwestern Co., (1896) 65 Minn. 475, 478, 68
N. W. ioo; Bailey v. Smith, (1863) 14 Oh. St. 396, 84 Am. Dec. 385; compare3 Carpenter v. Logan, (1872) 16 Wall (U.S.) 271, 21 L. Ed. 313.
" Ames, i Harv. L. Rev. 7; Ames, Cases on Trusts, 2nd ed., 310;
Brown v. Equitable Assurance Co., (1899) 75 Minn. 412, 420, 78 N. W. 1O3;
Newton v. Newton, (189) 46 Minn. 33, 48 N. W. 450; Moffett v. Parker, (1898) 71 Minn. 139, 143, 73 N. W. 85o.
" Ewart, Estoppel, 391, 423; Chaffee, Rights in Overdue Paper, 31
Harv. L. Rev. iio4.
2 Pomeroy, Equity Jur., sec. 708, 711, p. 1443.
'Ewart, Estoppel, 396, 423; Lee, 28 Albany L. J., 290, 296.
"Estoppel, 418.
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gagee instead of a mortgage, he is estopped from setting up his
equities against an innocent purchaser from the grantee. Just as the
owner of tangible property subject to some trust or equity can
transfer his legal title free and clear to an innocent purchaser, so
the holder of a non-negotiable security at least if represented by
a document, can do the same. Thus, as we have seen, certificates
of stock in this respect resemble tangible property."
The foundation of the doctrine protecting holders in due course
of negotiable paper is doubtless the convenience and necessities of
business which require that purchasers be permitted to rely on the
usual evidence of title and obligation. But the peculiarity consists in cutting off defenses based on infirmities in the creation of
the original obligation rather than in cutting off latent equities, and
innocent purchase after maturity may well cut off the equities of
ownership, even if not the equities of defense."
According to Ewart, the protection of the holder in due course
of negotiable paper is based on estoppel, (1) as against the obligor,
from putting into circulation an ambulatory instrument which is
intended to be taken at its face value; (2) as against prior holders,
because the holder has been given apparent title and other claimants are estopped to set up their claims against a purchaser who
has relied on his ostensible ownership. There is, of course, also
the policy of giving faith and credit to the document and making
possession conclusive evidence of ownership so that a purchaser
for value, even from a thief or finder is protected provided the
instrument is endorsed to him or is endorsed in blank. According
to Professor Chaffee, a policy similar to that of estoppel underlies
the law as to the transfer of negotiable instruments.'
In the United States where the owner of stock or other seminegotiable securities assigns them for a special purpose, and
clothes the assignee with apparent indicia of title, he will estop
himself as against'a subsequent purchaser from setting up a claim
good against the first assignee. Thus a bona fide purchaser of a certificate of stock prevails over one having merely an equitable right
against his assignor. The same thing is generally true of nonnegotiable notes, bonds and other choses in action represented by a
4
'Machen, Corporations, secs. 840, 904, 916; I Williston, Contracts, sec.
4.38.
"'Chaffee, Rights in Overdue Paper, -31 Harv. L. Rev. 11o4, iio8;

Ewart, Estoppel, 423.

'Chaffee, 31 Harv. L. Rev. 1118,
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document. The holder of the document which embodies the claim
and is the best evidence of the right to it, has ostensible ownership, and the purchaser who obtains delivery of the instrument will
take free and clear of any latent equities."
"If the owner of a chose in action clothes a third party with the
apparent ownership and right of disposition of it, he is estopped
from asserting the title as against a person to whom such third
party has
disposed of it, and who received it in good faith and for
'
value." 2
Thus, in Moore v. The Metropolitan Bank,' one Moore held a
non-negotiable certificate of indebtedness of the state of New York
for ten thousand dollars. Miller procured an assignment of the
certificate from Moore by fraud and without consideration. Moore
assigned to Miller by an endorsement as follows, "For value received, I hereby transfer, assign and set over to Isaac Miller the
within described amount, say ten thousand dollars." Miller then
assigned the certificate as security for a loan to the defendant bank.
It was held that Moore, the assignor, was estopped, and that the
bank was entitled to hold the certificate as security, but the plaintiff was permitted to redeem on payment of Miller's debt to the
bank. The assignment being procured by fraud was voidable; yet
the latent equity of the assignor to avoid it was cut off by assignment to an innocent purchaser who took on the faith of the apparently absolute title given by the owner to the fraudulent assignee. There are the same grounds for estoppel against the assertion of the plaihtiff's equity whether the bona fide assignee
acquired a legal or an equitable title to the chose in action.
Pomeroy criticises the opinion of Grover, J., in Moore v.Metropolitan Bank, ' and would confine the estoppel of the assignor to
"1oore v. Moore, (1887) 112 Ind. 149, 13 N. E. 673; Williston, 30
Harv. L. Rev., l02, 1O4; I Williston, Contracts, sec. 438. But see Brown
v. Equitable Life Assurance Society, (1899) 75 Minn. 413, 78 N. W. 1O3,
79 N. W. 968; Moore v. Jervis, (1845) 2 Collyer 6o.
1Lord
Herschell in Colonial Bank v. Cady, (189o) 15 A. C. 267, 285.
In McNeil v. Tenth National Bank, (1871) 46 N. Y. 325, 329, 7 Am. Rep.
341, 343, it is said.: "Where the true owner holds out another, or allows
him to appear, as the owner of, or as having full power of disposition
over the property, and the innocent third parties are led into dealing
with such apparent owner, they will be protected." See also Boice v.
Finance Co., (1920) 127 Va. 563, 1O2 S.E. 591, IOA. L. R. 654; 24 R. C.
L. 478; Cochran v. Stewart, (1875) 21 Minn. 435, s. c., (1894) 57 Minn.
499, 507, 59 N. W. 543. See also dissenting opinion of Start, C. J., in
Brown v. Equitable Life Assurance Society, (1899) 75 Minn. 422, 78 N. W.
103; 2 Pomeroy Equity Jur. sec. 710; Lee v. Turner, (i886) 89 Mo. 849;
Otis v. Gardner, (1883) 1O5 Ill. 436.
'(1878) 55 N. Y. 41. '(1878) 55 N. Y. 41.
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securities which have acquired a semi-negotiable character by business custom." He would not allow the effect of estoppel to be
produced by the mere assignment of any ordinary non-negotiable
chose in action even if absolute on its face. He contends that this
would abolish the distinction between negotiable and non-negotiable
instruments, as there would be equal ground for estopping the
debtor party from the fact of issuing the undertaking and thereby
creating an apparent liability against himself.'
Pomeroy admits
that the tendency of the courts is to extend the doctrine of estoppel
to all species of things in action which are embodied in instruments
in writing, and to' hold that the purchaser of a non-negotiable
security is protected against the claims of one who has by his own
act conferred on another the apparent title and power of disposition.
A case involving this question of latent equities which gave no
little trouble to the Minnesota court is that of Brown v. Equitable
Life Assurance Society." Plaintiff, the owner of a life insurance
policy, assigned the policy to H by a written assignment, absolute in
form, but in fact merely as security for a loan which H agreed to
procure, but failed in securing. H, was allowed to remain in possession of the policy for eleven years and fraudulently assigned the
policy to a bank as security for a loan. The bank made the loan,
relying on the absolute assignment from the plaintiff to H, and believing that H was the true owner of the policy, without any
knowledge of any equities between plaintiff and H.
It was first held that the bank took the assignment of the policy
subject to the equities between plaintiff and H and that plaintiff
was not estopped as to the bank to assert his rights by the fact that
he had executed and delivered to H an assignment of the policy absolute in form. There was a vigorous dissenting opinion, however,
by Chief Justice Start, in which Collins, J., concurred, on the ground
that the payee had clothed his assignee with the apparent absolute
title and should be estopped as against an innocent purchaser from
asserting any latent equities. Upon re-argnment, the members of
the court agreed that the conduct of the plaintiff was such as
equitably to estop him, but the mere fact that the assignment from
him to H was absolute in form did not create such an estoppel.
2 .Pomeroy, Equity Jur., sec. 710, 711.
' Ihat there may be ground for such estoppel, see Marling v. Fitzgerald, (I9O9) 138 Wis. 93, 13o N. W. 388, 23 L. R. A. (N.S.) 177; Moffett v. Parker, (1898) 71 Minn. 139, 144.
"(I899) 75 Minn. 412, 78 N. W. 1O3, 79 N. W. 968.
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Chief Justice Start and Justice Collins, however, were in favor of a
reversal on the broader ground.
Ewart criticises this case on the ground that usually the fact of
enabling another person to mislead a purchaser by appearing to be
the owner of the property is an amply sufficient ground of estoppel."
In Cochran v. Stewart' it was declared that if the owner of a
chose in action executes an absolute assignment of his claim and
delivers it with the evidences of the chose in action, his assignee has
power to transfer to a purchaser for a valuable consideration and
without notice the title which he appears to have by the assignment
and the possession of the evidences of the debt. In this regard
the court could see no difference between transfers of choses in
action and other personal property. The equity of the innocent
purchaser, though subsequent in time, is superior in degree to that
of the defrauded assignor." As Professor Williston points out,'
a distinction must be drawn in discussing the assignment of choses
in action between, (1) non-negotiable securities, overdue notes,
certificates of stock, non-negotiable bonds, certificates of debt,
savings bank books, and others embodied in documents, the possession of which gives the apparent ownership, and (2) written assignments of parol choses in action, and (3) oral assignments of
intangible choses in action, such as judgments. This latter class
is not intended to circulate. as a subject of commerce, and Professor Williston suggests that there is little reason to prefer the
assignee to the defrauded owner of the claim. Where the sale of
property is a necessary function of commercial activity, it is desirable to protect a bona fide purchaser; but there is no sufficient
policy to protect a purchaser in dealing in some classes of property.
Ames supports the view that an innocent purchaser of any
'Ewart, Estoppel, 417.
"See also Plummer v. Peoples Bank, (1884) 65 Ia. 405, 21 N. W. 6g9;
Quebec Bank v. Taggart, (1896) 27 Ont. 162; Tripp v. Jordan, (1913)
177 Mo. App. 339, 344, 164 S. W. 158; Culme" v. American Grocery Co.,
(1897) 21 N. Y. App. Div. 556, 48 N. Y. S. 431; Cochran v. Stewart,
(1875) 21 Minn. 435.
'(1875) 21 Minn. 435.

"'See also Moore v. Moore, (1887) 112 Ind. 149, 13 N. E. 673; Combes
v. Chandler, (1877) 33 Oh. St. 178; Farmers National Bank of Salem v.
Fletcher, (1876) 44 Ia. 252; State ex rel. State Bank v. Hastings, (1862)
15 Wis. 75, 83; Baker v. Wood, (894) 157 U. S. 212, 39 L. Ed. 677, 15
S. C. R. 628; Cowdrey v. Vandenburgh, (1879) 101 U. S. 572, 25 L. Ed.
923.

'3o Harv. L. Rev. io2, I Williston, Contracts, sec. 430'.
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chose in action from one who held it subject to latent equities, i. e.,
equities in favor of third parties, should take free and clear. He
does so upon the ground that the assignee gets a legal power of
attorney to collect or dispose of claims for his own use.' A purchaser for a valuable consideration should not be deprived by a
court of equity of any advantage in law which he has fairly obtained
for his protection." But as Williston points out, the defrauded
original owner has an equity prior in time and therefore superior
to that of the ultimate assignee, if the latter's right is merely
equitable.' If the assignee is regarded as acquiring a legal title tb
the assigned right, latent equities would be cut off. If he enforces merely the assignof's rights as under a power of attorney
from him, he would be subject-to the same defenses."
Professor Cook takes the position that an assignee of a chose
in action acquires a legal title, but says that the problem involved
in bona fide purchase for value as shown by statutory extensions
is purely one of public policy and not of logical deduction from
supposed intrinsic characteristics of legal and equitable titles."
Thus, in the case of the assignment of mortgages, which are
often spoken of as choses in action, but are really transfers of an
interest in property to afford a means for the enforcement of a chose
in action, it is commonly held that the assignee is protected against
latent equities of third persons, even if not against the equities of
the mortgagor. Persons dealing in such securities can inquire of
the makers of the obligation whether any defenses exist as against
them. But it is not practicable to inquire whether latent equities
exist in favor of unknown third persons as against prior holders.'
It may be argued that judgments are not adapted to transfer and are
not necessary instruments of active business, and that the harsh rule
'Ames, Lectures, 258.
O"Eyre v. Burmeister, (1862) :o H. L.-C. go.
'3o Harv. L. Rev. io2, i Williston, Contracts, sec. 438.
'Silverman v. Bullock, (1881) 98 Ill. ii, ig; Mullanphy v. Schott,
(189r) 35 Ill. 655, 26 N. E. 64o; Schultz v. Sroelowitz, (igo) ig9r Ill.
249, 61 N. E. 92.
'Pearson v. Leucht, (1902) 199 Ill. 475, 482, 65 N. E. 363; Sutherland
v. Reeve, (0894) 151 11. 384, 393, 38 N. E. 130; Cutts v. Guild, (874) 57
N. Y. 229; State ex rel. Rice v. Hearn, (1892) io9 N. Car. 5o,* 13 S. E.
895; Gillette v. Murphy, (1898) 7 Okla. 91, 54 Pac. 473; Downing v.
South Royalton Bank, (1866) 39 Vt. 25. See, however, to the effect that
latent .equities are cut off, Western Bank v. Maverick, (1892) 9o Ga. 339,

16 S. E. 942; Duke v. Clark, (188o) 58 Miss. 465; Yarnell v. Brown,
(1897) 170 11. 362, 368, 48 N.. E. gog; Baker v. Wood, "(1894) 157 U. S.
212, 39 L. Ed. 677, 15 S. C. R. 577.
"See also Kenneson, 23 Yale Law Journal 193, 204, 447.
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which excludes latent equities for the benefit of commerce need
not be applied." Commerce will not be impeded by requiring the
purchaser to take an assignment at his peril, or by the rule that if
they are assigned, the assignee takes only the interest which the
assignor had, and is bound to submit to prior equitable rights of
third persons. To deprive such persons of just rights without subserving any public policy would be the mechanical application of a
rule of law devised for other purposes."°
In a number of states, as also in England, it is held that if an
assignee of a chose in action purchases in good faith and for value
without notice of an earlier assignment, he may obtain priority by
giving notice,to the trustee or obligor, although he himself made
no inquiry of the trustee, debtor, or obligor, and this even after
knowledge of the earlier assignment." The primary object of
giving notice to the debtor is to prevent collection by the assignor.
As Professor Williston says, this rule which gives priority to the
first assignee who gives notice may becompared in its effect to a
recording act, or to the rule in sales preferring a second vendee with
delivery over a prior vendee without delivery. In many jurisdictions in this country, however, this rule is not adopted, the transfer
being complete and the assignor divested'of all his interest without
notice to the debtor, and priority in the time of assignment controls." By the other view, the giving of notice by the assignee is
regarded as the nearest approach to the taking of possession. But
it is difficult to perceive any reason to cut off the first assignee
where there is no estoppel and no reliance by the second assignee
on the absence of notice to the debtor.
IV.

RATIONALE OF DOCTRINE THAT LEGAL TITLE PREVAILS OVER

EQUITIES

The true reason for the effect of bona fide purchase in cutting
off "equities" is said by Langdell and Ames to lie in the nature of
equitable rights. According to them, equitable rights are in es'°3o Harv. L. Rev. 476, 477, 479, 480. See also Lee, 28 Albany L. J.
290, 296; 5 C. J. 974.
"OSee Bailey v. Smith, (1863) 14 Oh. St. 396, 84 Am.Dec. 385; 2 Porneroy, Equity Jur., sees. 703, 708.
7
Dearle v. Hall, (1828) 3 Russ. I; k,'nes, Cases on Trusts 326; Scott,
Cases on Trusts 623, note; Pomeroy, Equity Jur. sec. 695; 5 C. J. 953;

In re Hawley, (i916) 233 Fed. 451; 1 Williston, Contracts, sec. 435.
"Lewis v. Bush, (1883) 30 Minn. 244, 15 N. W. 113; Burton v. Gage,
(902)
85 Minn. 355, 88 N. W. 997; Quigley v. Walter, (I905) 95 Minn.
383, IO4 N. W. 236.
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sence only personal claims. If, therefore, A, trustee for B, transfer
the property to C, B's equitable right and remedy to follow the
property will be gone, unless C's conscience is charged with B's
claim; i. e., unless he have notice of it or take without value. But
if C took the title in good faith and for value, with no reason to
know of B's equity, then there is no ground to charge the purchaser with B's personal claim as a constructive trustee."
Ames regarded the doctrine as based on a self-evident and farreaching principle of natural justice. There must be some basis
in honesty and natural justice to impose a constructive trust on the
purchaser if he acquires a title either legal or equitable.
"A decree against a mala fide purchaser or a volunteer is obviously just; but a decree against an innocent purchaser who has
acquired the legal title to the res would be as obviously unjust."'
Hence follows his proposition:
"A court of equity will not deprive a defendant of any right of
property, whether legal or equitable, for which he has given value
without notice of the plaintiff's equity, nor of any other common
law right acquired as an incident of his purchase.""
It is historically true, as Professor Williston says,"0 that "every
equitable right is primarily personal," that is, "it binds primarily
a particular person and binds others only when their relation to
that person is such that in conscience they should be subject to his
duties." The maxim that equity acts in personam means that
equitable rights are obligations or claims, "directed primarily
against one person,. and secondarily against those who stand in no
better position, [that is, donees and purchasers with notice]." An
equitable right to property results from the specific enforcement
of an obligation such as a contract or a trust against all who are
justly subject to it. 7
The doctrine of bona fide purchase for value, however, does
not necessarily depend upon the theory that all equitable rights
are merely rights in personam. Rights in rem may also, in many
cases, be cut off and defeated by bona fide purchase. Though legal
"Langdell, Summary of Equity Pleading go; Langdell, Survey of
Equity Jurisdiction 6; Ames, Lectures Legal History 253; Bogert, Trusts
513.
.'Ames, Lectures Legal History 76, 272. Note: Ames does not explain why it is just or unjust. In case of a trust, this might be put on
the ground that the trustee represents the cestui and is clothed with apparent absolute power to convey.
"Ames, Lectures Legal History 254; Compare Cook, 3o Harv. L. Rev.
476; Jenks, The Legal Estate, 24 Law Quar. Rev. 142, 154.
"3o Harv. L. Rev. 97.
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title is ordinarily conceived of as good against all the world, yet it
too has its limitations. As Professor Williston says, the reason
why an innocent purchaser of goods from a seller in possession is
protected at law is no doubt fundamentally the same reason which
has led equity to protect a bona fide purchaser from prior equitable
claims."
The recording acts furnish the best illustration of the defeasance of legal titles in a manner which bears analogy to the defeasance of equitable titles. The legal title of a purchaser of real
property is made defeasible by subsequent sale or mortgage to an
innocent purchaser, where the instrument of transfer is not duly
recorded in order that one may deal in reliance on the public
records. On the other hand, one who has only an equitable right
in real estate may, by recording his contract, protect himself against
the world.
It is said by Professor W. W. Cook :'
"The truth seems to be that the doctrine [of bona fide purchase for value] as we have inherited it is the result of various
more or less clear or confused ideas of expediency, justice and
supposed logic."
Its precise limitations may be artificial and inconsistent with
the principles of policy and natural justice on which it is based.
It is well, therefore, to inquire into the real reasons back of the
rule governing the rights of innocent purchasers and to find out
whether they justify the rule and its limitations at the present day.
It is frequently laid down as a self-evident maxim that as
between two persons having equal equities, one of whom must lose,
the legal title shall prevail. ' But are the "equities" or claims to the
property of the purchaser and -the prior equitable owner to be regarded as equal? The cestui is the "true owner." He has priority. The trustee should not be able to confer upon an innocent purchaser a greater equity or title than he himself had, unless the true
owner has by his own conduct made himself justly responsible for
the belief that the trustee was owner and had power to convey.
Why is it not unconscientious to retain the legal title as against the
equity? How does the bona fide purchaser get his equitable or beneficial interest from a trustee with a dry legal title? The purchaser
"See I Williston, Contracts, sec. 446a.
"i Williston, Contracts, sec. 446a.
"3o Harv. L. Rev. 477.
'Rice v. Rice, (1833) 2 Drew. 73, 2

White & Tudor L. Cas. 961.
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would acquire no equity at all unless he could charge the conscience of the true owner against the" assertion of his prior right.
Ewart, in his work on estoppel, contends that the modern law of
purchaser for value without notice should be based on estoppel by
ostensible ownership.'1 According to his theory a "purchase for
value without notice never arises except in cases in which the purchaser says he has been misled by somebody's misrepresentation.
His case always is, 'I bought from a man who pretended to be the
owner;' 'the person with whom I dealt appeared to be entitled to
bargain with me.'" A purchaser for value without notice is one
who changes his position prejudicially upon the faith of the misrepresentation of apparent ownership. He must show that his
opponent was in some way to blame for his having been misled."
The courts frequently spy that -the reason for the bona fide
purchaser rule lies in a kind of estoppel, namely, the conduct of
the cestui in placing or leaving his property in the hands of a
trustee which has made possible the abuse of power and wrongdoing by the trustee.
"The principle upon which the bona fide purchaser is protected, is that when one or two innocent purchasers must suffer
through the fraudulent act of a third person, he who has voluntarily
placed such third person in a position to commit this fraud must
be the sufferer."'"
"The possession of legal title by the trustee like the possession of the indicia of title by a factor, and of adequate power of attorney under appointment as an agent, clothes him with power to
confer upon a bona fide purchaser better rights than he himself
had."..'
One dealing with a trustee with notice of the trust must ascertain 'the scope of his authority, but his acts within his apparent
authority will bind the trust estate or the beneficiary, as to third
persons acting in good faith and without notice, although the
trustee intends to defraud the estate by abuse of power. ' The
81

Chapter XI. 49,

152,

264.

however, Huston, Enforcement of Decrees in Equity I07.
'Cochran v. Stewart, (1875) 21 Minn. 435; Behrmann v. Seybel,
(1917) 178 App. Div. 862, 166 N. Y. S. 254; Pilcher v. Rollins, (1872) L.
tL 7 Ch. App. 259, 274, 21 E. R. C. 728, 742; I Perry, Trusts, 6th ed.,
sec. 218.
"Huston, Enforcement of Decrees in Equity 131; In re Hart, [1912j
3 K. B. 6, i8.
'Kirsch v. Tozier, (x894) 143 N. Y. 390, 38 N. E. 375; 2 Perry,
Trusts, 6th ed., sec. 814; Spencer v. Webber, (igoo) 163 N. Y. 493, 57 N.
E. 753; Dillage v. Commercial Bank, (873) 51 N. Y. 345.
12Compare,
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principle of estoppel is then an important element in the modern
policy of the bona fide purchase for value rule. It says to the beneficiaries, as Ewart points out, when you have accredited the title
of the trustee, you become accessory to the representation of his
ownership and power of disposal, and you are, therefore, precluded
from asserting a claim against an innocent purchaser by virtue
of some secret claim or trust. This estoppel should be even stronger as against a voluntary trust than against a constructive trust.
If a man selects a rascal as his trustee, or accepts the benefit
of a trust administered by such a representative, he should bear
the burden of his rascalities.' There is the same responsibility
on the part of the true owner for the appearance of ownership in
the trustee, whether the cestui created the trust himself or is the
beneficiary of a trust created by another through whose acts he derives his interest.
It is suggested by Professor Jenks,' that a cestui might well be
absolutely bound as against strangers by his trustee's misconduct,
as the cestui should be responsible for the frauds of his representative.'
If A, the owner of land, contracts with B to sell it to him at
a future date, from -the moment of the making of the contract, B
has an equitable interest in the land. This arises from his right
of specific performance. If thereafter, A, in violation of his duty
to B, makes a conveyance of the legal title to C, who purchases it
for a valuable consideration and without notice of B's interest, it is
well settled that there is no ground for equity to enforce B's right
against C. But, if C got only a contract right against A, B's prior
claim would prevail.
This result cannot be entirely explained on principles of estoppel, but is explained by Ewart on the ground that where the
merits are equal, the actual estate will prevail over the contractual 8,
in other words, the grantee by the executed conveyance has the
legal title, and B, by virtue of his prior contract, has what is primarily a right in personam, and his contractual estate is a right in rem
only in so far as he is entitled to the remedy of specific performance.
There must always be, as Ewart says, a difference between a convey"Hunter v. Walters, 0871) L. R. 7 Ch. App. Cas. 75, L. R. ii Eq.
%2 4 Law Quar. Rev. 147, 154.
See Sweet, Trusteeship & Agency, 8 Law Quar. Rev. 220.
SEwart, Estoppel 271.

292.
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ance of land and a contract to convey it, and there is no reason to
deprive the innocent grantee of what he has obtained in good
faith. In case of a contract, the legal title which includes the
jus disponendi is still left in the vendor, and the purchaser holding
under the contract must put his contract on record to deprive the
vendor of his power of disposal.
.It
may be suggested that the rights of a bona fide purchaser for
value of the legal title would be recognized as against latent
equities even though no estoppel could be found. For example,
if a conveyance were made to the grantor under a mistake or by
fraud, and this was not recorded or seen by the purchaser, and no
possession were delivered, yet it may be argued that he would
prevail over the equitable claim to avoid the conveyance to his
grantor.' On principle, there would seem to be no valid reason
why the purchaser should take a better title than his grantor, or
why the prior equity of the true owner should be cut off by a transfer of the legal title where there is no reliance on apparent conveyance or ostensible ownership in the grantor"
T. POSITION OF PURCHASER OF EQUITABLE TITLE

It is an interesting question whether, in theory, the purchaser
of an equitable title may gain protection as a purchaser in good
faith against prior equities. If T, trustee for C of an equity of
redemption or other equitable estate, sells it to P,a bona fide purchaser without notice, should P be preferred to C, or do their
equities rank in the order of time in which their interests were
created ?
Dean Ames in his classic article on Purchase for Value Without
Notice,' maintained the following proposition:
"Just as the honest purchaser of a legal title from one who holds
it subject to an equity acquires the legal title discharged of the
equity, so also the purchaser of an equitable title from one who
holds it subject to an equity takes the equitable title discharged of
the equity.""
This raises the issue whether a distinction should be, drawn
between the rights of a purchaser for value of an equitable interest
as against a sub-trust on the one hand and as against a prior equitable assignment on the other. It depends on the reason and basis
'See Williston, 14 Ili. L. Rev. 94.

"See -Globe Milling Co. v. Minn. Elevator Co., (i8go) 44 Minn. 153,
46 N. W. 3o6.

'Ames, Lectures Legal History 253, 261.
'Bogert, Trusts 51o, n. 22.
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of divestiture of rights by purchase for value without notice.
If a cestui que trust of land, after diminishing his equitable
interest by an assignment, makes an ostensible conveyance of his
rights to an innocent purchaser for value, there is no question that
the latter will take subject to the previous assignment apart from
recording acts." But it is contended by Dean Ames that if the
cestui should convey his interest after charging himself with a subtrust, the innocent purchaser ought to take the beneficial interest
of the cestui discharged of the sub-trust. The same thing, he
argues, should be true of a sub-trust created by the operation of
the law. If the equitable owner is induced by fraud to assign his
interest, the fraudulent purchaser would become a constructive
trustee. But if the fraudulent assignee in turn assigns to an innocent purchaser without notice of the constructive trust or claim
of the defrauded cestui, the equitable title should pass free of this
latent equity.
This distinction goes on the ground that the trustee of an equitable interest, unlike the assignor, remains the owner of the res
or equitable interest, and has the power to transfer it, while in case
of an assignment, he has nothing left to transfer.
None of the decisions, however, as Dean Ames admits, recognized this distinction at the time that he wrote, and none of the
later ones seem to have adopted his doctrine. In Cave v. MacKenzie," M was constructive trustee of a land contract which he
made in his own name as agent for C. He assigned the contract
to his son, X, who claims as bona fide purchaser. It was held
that in equity, he who is prior in time is better in title. The son,
as a bona fide purchaser, got merely an equitable title which is subordinate to that of the cestui.
There are a few of the older English cases to the effect that
the defense of purchaser for value without notice does apply' even
in case of persons not getting the legal title.' These cases, however, do not seem to have been followed, and it is now held that
the title of a cestui is not displaced by anything short of the acquisition of the legal title by the purchaser, or a very strong case of
estoppelY
'Phillips v. Phillips, (1861) 4 Deg. F. & J. 208.
"'(877)
46 L. J. (N.S.)
Ch. 564;
Amesi7Cases
Trusts
3o8. v. Shaw,
Attorney-General
v. Wilkins,
(1853)
BeaV.on285;
Finch
(1854) i9 Beav. 5oo; Lane v. Jackson, (i855) 20 Beav. 535; Penny v.
Watts, (1848) 2 DeG. & Sm. 501, 521.
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In Hill v. Peters, where trustees for D of an equitable interest
in personalty, in breach of trust, purported to assign the equitable
interest by way of mortgage to T and handed over the instrument
creating the equitable interest, it was held that they had not displaced the prior equity of the beneficiary. So in Duncan Townsite Co. v. Lane,' it is said that the doctrine of bona fide purchase
applies only to purchasers of the legal estate."' As between persons having only equitable interests, if their titles are in all other
respects equal, priority in time gives the better equity." '
The problem is well presented by the facts of Cave v. Cave."'
In this case, T was trustee for A, and used the trust funds dishonestly in purchasing land which he caused to be conveyed to his
brother. The brother made a legal mortgage to B and an equitable
mortgage to C, neither B nor C having notice of the trust. It was
held that B's legal mortgage had priority over the equitable interest
of A, the beneficiary of the trust, but that A had priority in turn
over C, the equitable mortgaged. As between A and C, the order
of the time settles the order of their rights; both have equal claims
and as between equitable rights, the oldest prevails if equal in
merit.
This decision has been criticized on the ground that the beneficiary should have been held to be estopped as against all the mortgagees from setting up his equitable title. He had permitted his
trustee to pose as the owner of the land; upon the faith of his
ostensible ownership, innocent persons had been led to change their
position. They should accordingly have the better claim. But the
English courts have held that the beneficiaries and mortgagees
have equal merits or equities, although on grounds of estoppel the
equities would seem most unequal."'
"'Burgis v. Constantine, [1908] 2 K. B. 501; Phillips v. Phillips, (1861)
4 Deg. F. & J. 208. Hill v. Peters, [1918] 2 Ch. 273; Pomeroy, Equity
Jur., 4th ed., sec. 683 (a); Huston, Enforcement of Decrees 118; 2
White & Tudor L. Cas. 168, 181.
'[1918]

2 Ch. 273.

"(1917)

245 U. S. 3o8, 62 L. Ed. 309, 38 S. C. R. 99.

"'See also Hawley v. Diller, (19oo) 178 U. S.476, 484, 44 L. Ed. 1157,
20 S. C. R. 986; Boone v. Chiles, (1836) IOPet. (U. S.) 177, 9 L. Ed. 388;
Lowther Oil Co. v. M\iller-Sibley Oil Co., (9O3) 53 NV. Va. 501, 44 S.
E. 433, 97 A. S. R. 1027.
'Taylor v. Weston, (1888) 77 Cal. 534, 20 Pac. 62; Jennings v. Bank of
California, (1889) 79 Cal. 323, 21 Pac. 852; United States v. Lamm,
(i9o6) 149 Fed. 581; Johnson v. Hayward, (19o5) 74 Neb. 157, 1O3 N.
W. 1O58.
"'(i88o) 15 Ch. Div. 639.
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As Ewart says in his work on estoppel

:'

"Suppose the owner of property, real or personal, transfers it

absolutely,-title, evidence of title and possession,--to a trustee
in such a way that there is no trace of a trust visible; and that the
trustee afterwards fraudulently disposes of some estate in the
property to an innocent purchaser for value. This, according to
the law of estoppel, is a clear case; the owner is, of course, estopped,--he has accredited tile title of the trustee and cannot deny
it.""
According to the rule of purchase for value, however, the case
depends upon the nature of the estate which the purchaser acquires,
legal or equitable. The mere fact that a person has transferred
legal ownership of property real or personal to a -trustee and has
given him the indicia of title, does not estop him as against a hona
fide purchaser unless the purchaser gets the legal title. The purchaser who doesn't get the legal -title cannot set up the apparent
ownership of the trustee as a ground of the estoppel against the
beneficial owner.'" This is supported by the following peculiar
reason:
"Because it is in accordance with the usages of mankind that
the legal estate in property should be conveyed to, and indicia of
title deposited with trustees, and no member of the community,
therefore, is entitled to allege that such a course of action constitutes any invitation to him from which a duty towards him can
be inferred."
Although there is nothing whatever on the face of the documents of title to indicate the possibility of a trust, the beneficial
owner according to this doctrine can still prevail over an equitable
purchaser or mortgagee. A person dealing with a legal owner
must take the chances of his being a trustee andi he can protect himself only by getting a legal transfer. This theory of the common
usage by which the equity of the beneficiary prevails would, of
course, not hold in America under our system of the registration
of the instruments of title.
Dean Ames would criticise the result reached in Cave v. Caze "'
and similar cases on the ground that as the conscience of C, the
purchaser of the equitable interest, was not affected by the personal obligation of the trustee, as against A, the cestui, there was
"'3Ewart, Estoppel 265, 293, 294. Compare Maitland, Equity 131;
Pomeroy, Equity Jur. sec. 727.
"°Ewart, Estoppel 264.
'tCiting Dillage v. Commercial Bank, (1873) 51 N. Y. 345.
'"Burgis v. Constantine, [1908] 2 K. B., 484, 501.
"'(188o) 15 Ch. Div. 639.
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no unjust enrichment and no ground to deprive him of the equitable title, and that equity will not take away from a purchaser
what he has obtained for value and in good faith. The English
cases, however, hold that C doesn't get any equitable title, that
where a trustee holds an equitable interest which he has no right
to assign, his assignee gets nothing, that conveyances of equitable
estates are "innocent" conveyances and defeat no prior rights.
According to Dean Ames' theory, there is a perfect analogy
between a trust of an equitable estate and a trust of the legal estate.
The cestui stands in the same relation to the holder in trust of an
equitable res or interest as to the holder in trust of a legal title. In
neither case, according to Dean Ames, has he a direct right or claim
upon the property, but in each case he must work out his rights
through the enforcement of a personal obligation.'"
The assumption which lies at the foundation of Dean Ames
theory that the trustee of an equitable estate remains "complete
owner of the equitable obligation" or interest, "subject to a duty
in favor of the cestui que trust of the obligation" or equitable interest, is a premise which is not accepted by the courts. If this
premise were once admitted it might follow logically, as Dean
Ames contends, that as the legal title may be transferred to an innocent purchaser discharged of the personal obligation or duty of
the trustee, so on principle the equitable title should be.
The law of transfer is in general the same for both legal and
equitable estates. Whatever would be the rule of law in the case
of a legal estate is in general applied by a court of chancery by
analogy to an equitable estate." It seems an arbitrary anomaly
that-the rights of a bona fide purchaser for value from the trustee
of an equity of redemption should be made to turn on whether the
mortgagor be regarded as the legal or equitable owner, and whether
the "title" or "lien" theory of mortgages be adopted at law in the
particular jurisdiction. In all jurisdictions, a mortgage is merely
a lien in equity and the mortgagor is the true and substantial
owner of the property."'
When the trustee's estate is equitable merely, there is no necessity for regarding the trustee as the "owner" of the estate at all.

"Ames, Lectures Legal History 263.
" Freedman's Savings & Trust Co. v. Earle, (1884) 110 U. S. 710, 28
L. Ed. 301, 4 S. C. R. 226; i Spence, Equity Jur. sec. 502.
"'See Arnold v. Southern Pine Lumber Co. (1909) 58 Tex. Civ. App.
186, i98, 123 S. W. 1162, ii68.
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What the trustee holds is really a power, and the cestui is the owner
of the property; subject to the exercise of the power. A declaration of a sub-trust, then, would seem to operate in equity like an
assignment, namely, to transfer to the sub-beneficiary the substantial equitable interest. There is thus no real distinction between an assignment and a sub-trust, except so far as the sub-beneficiary may be bound by estoppel or by the ostensible authority
which he confers on the trustee to deal with third parties. A declaration of trust is equivalent to an assignment of an equitable interest, a reduction pro tanto. As between successive assignments,
the prior prevails.
According to the English cases, a strong case of estoppel must
be shown to give priority to one who deals with the trustee of an
equitable interest beyond his authority. Even a conveyance to
the trustee, absolute on its face, so that the trustee is able to deal
with the property without giving any notice of the trust, is held not
to destroy the priority of the beneficiary against a purchaser of
an equitable interest from the trustee.'1
Where, however, the indicia of title are transferred to a trustee
with the intent that he shall deal with the property, and he exceeds
the lirhits of his authority, the cestui must suffer as against an
innocent purchaser of the equitable title. Often there is no distinction between agency and trust cases.'
If A, the owner of an equitable fee, purports to convey to B and
his heirs on trust that B shall sell the land and account to him for
the proceeds, in legal effect, B will merely have a power, not the
dominion, which. will remain in those who are entitled to the beneficial ownership. At law, a trustee of a legal estate is regarded
as holding the full legal title. His powers are often more extensive than necessary to execute the trust and may be abused; and the
risk of loss from their abuse should be put on the beneficiary of
the trust. But in equity, the trustee may be invested with a power
exactly commensurate with the purposes of the trust, and active
trusts may be treated, as under the New York legislation, after the
manner of powers. So under the recording acts where the instrument creating the trust is recorded, equitable interests which were
formerly subject to be defeated, are rendered indefeasible and
'"Carrit v. Real & Personal Advance Co., (1888) 42 Ch. Div. 263,
Shropshire, etc., R. Co. v. Tbe Queen, (1875) L. R. 7 H. L. 496, 505.
.Rimmer v. Webster, [1902] 2 Ch. 163; Lloyds Bank v. Bullock, [i896]
2 Ch. 192; Lloyd's Banking Co. v. Jones, (1885) 29 Ch. Div. 221.
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become in effect a legal estate in the land. It has indeed been enacted in some states that whenever the trust is expressed in a recorded instrument a conveyance by the trustee in contravention of
the trust is absolutely void.'"
The function of the trustee is historically related to that of
the agent."' A trustee is in equity not an owner at all, but a species
of agent, upon whom the creator of the trust has conferred the
power and imposed the duty of administering the property of another person, so that he may enjoy the benefits. He is a nominal
owner bound to use his powers in behalf of the real owner. These
powers, in case of the trustee of an equitable estate, may not enable him to transfer to a purchaser a title free and clear of the
-trust obligation. The mere fact of bona fide purchase is thtis insufficient in case of equitable estates to give the purchaser
priority."' It is only where the trustee has the legal title that he
can (perhaps) convey free and clear of prior equities in the absence of estoppel.
In a leading English case, Directorsof Shropshire, etc., Ry. Co.
v. The Quecn,'"' one Holyoake held shares in his own name in trust
for the defendants. His name appeared upon the register as
owner. He deposited the certificates with one Robson as security
for a loan convenanting to give a legal mortgage. Robson, who
was ignorant of the trust, was a bona fide purchaser. It was held
that the cestuis, who were the real owners in equity, had not lost
their rights. The placing of the title of the shares of stock in the
name of a sole trustee and allowing him to have possession of the
certificates, which he wrongfully deposited by way of an equitable
mortgage, did not give the equitable mortgagee priority as a bona
fide purchaser over the cestuis. There must be conduct, such as
representations by the cestuis, which would raise an estoppel.
But if the purchaser takes a mere equitable transfer, the trustee
does not bind the real owner beyond the scope of his actual authoritv.'t
1

-Minn. G. S. 1913, sec. 6720.

Pollock & Maitland, History of English Law 229, 233; Sweet,
Trusteeship & Agency, 8 Law Quar. Rev. 220; Salmond, Jurisprudence,
3rd ed., 233.
,'Huston, Enforcement of Decrees of Equity 120, 131.
'(1875) L. R. 7 H. L. 496.
'So it has been held that taking a conveyance in the name of a clerk
who had access to the securities and who took and deposited the title deeds
with an equitable mortgagee, was not sufficient to postpone the real owner,
the beneficiary, to the trustee's equitalfIe mortgagee. Carrit v. Real and
"2
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As counsel argued in the Shropshire case, the situation is this:a purchaser sees certificates in the trustee's possession. He purchases or advances money on the security of the certificates, believing that the person who is registered as owner and who has
possession of the certificates of ownership is in fact full owner.
If he deals with the. trustee by equitable transfer or assignment
without getting a formal endorsement, should not this bind the
equitable owner? Does the fact that the lender took only an
equitable charge instead of a legal transfer alter the case? Can the
cestui set up an equal equity, or should he not be the one to suffer
the consequences of the misconduct of his representative when he
has encouraged the belief that the trustee is absolute owner with
full power of disposition ?"' If one chooses to have a representative
or trustee to administer his property should he not be the one to
suffer for any act of improper management or disposition, whether
there is a transfer of the legal title or only an equitable assignment
or executory contract ?"'

Estoppel should on principle be held to arise as soon as a contract is made and money is advanced in reliance on the ostensible
ownership. The situation is then such that the purchaser has the
superior equity and better right to call for the legal title. Estoppel
in no way requires that the purchaser shall have acquired the
legal estate. A change of position is all that is essential. Thus, in
agency cases, it is not necessary that the third person should have
acquired any legal estate but merely that the principal should have
assisted his agent to misrepresent the scope of his authority. Thus,
if an innocent purchaser who takes possession and makes improvements on the land without having paid the purchase money in full,
or having acquired the legal title, he should be protected as against
a prior equity of which he had no notice.'"
A promise might well be considered as "value." Under the
Uniform Sales Act, value is defined as "consideration sufficient to
Personal Advance Co., (1888) 42 Chancery Div. 263. But compare Rim-

mer v. Webster,

[1902] 2

Ch. 163.

..See also Hunter v. Walters, (1870) L. R. ii Eq. 292, on appeal
(1871) L. R. 7 Ch. App. 75; Rice v. Rice, (1853) 2 Drew. 73; 2 White &
Tudor L. Cas. 916; Wilson v. Hicks, (1884) 40 Oh. St. 418; Lloyds Banking Co. v. Jones, (1885) 29 Ch. Div. 221; Dueber Watch Case Manufacturing Co. v. Dougherty, (igoo) 62 Oh. St. 589, 57 N. E. 455.
".See Ewart, Estoppel, 267, 271, 341; Ames, Cases on Trusts 305 n.
...Temples v. Temples, (1883) 70 Ga. 480. See 2 Tiffany, Real Property, 2nd ed., sec. 574, P. 2253.
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support a simple contract."

As Williston 'says in his work on

sales : '

"Upon principle there seems no good reason why a purchaser
should be deprived of the benefit of his bargain because his obligation to pay is executory. The original owner or claimant of goods
should not have the right to deprive the innocent purchaser of
goods, but should be obliged to get relief upon the enforcement
for his advantage, of the obligation of the purchaser to pay the
price."''
The recording acts in the United States have extended the
doctrine of bona fide purchase to one who has acquired an equitable estate merely against another who claims a prior legal estate
by an unrecorded document. Rights created by unrecorded instruments are thus equivalent merely to equitable interests which
may be cut off by innocent purchase even of an equitable title.'
VI. THE EFFECT OF GETTING IN LEGAL TITLE AFTER NOTICE
In Dueber Watch Case Mfg. Co. v. Dougherty,' one Coburn
was given stock in the plaintiff company to qualify him as a director, which he agreed to transfer back to the corporation. While
this stock stood in his name, he induced Dougherty and another to
indorse his note under an agreement with them that he would subsequently transfer the stock to them as collateral security for his
liability upon their indorsement. At the time- of this agreement
the indorsers had no notice of the right of the company to the
stock, but they received notice of that right before Coburn assigned
the stock to them. After this notice, Coburn made the assignment
to the indorsers. It was assumed that both the company and the
indorsers had equitable claims to the stock and the question was
which should prevail. The court sustained the claim of the indorsers against the equity of the company to a re-transfer of the
stock, partly on the ground of a superior equity by estoppel and
partly on the ground that the indorsers had the right to protect
their junior equity by getting in the legal title to the stock even
after notice.
It was a sufficient ground of decision that "one who places the
legal title to his property in the name of another, must take the
hazard of any loss that may result from his dealing with it as his
"Williston, Sales, sec. 621.
"2See also Ames, Cases on Trusts, 2nd ed., 287.
32 Pomeroy, Equity Jur., secs. 758, 772; 2 Tiffany, Real Property, 2nd
ed., secs. 567, 575 P. 211.
'2'(9oo)
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own, so far as innocent third parties are concerned. On principles of natural justice his equity is inferior to that of any person
,who acquires in good faith any title to the property."'"
The second ground of decision is open to serious doubt and
criticism. May the holder of a junior equity secure priority by
clothing himself with legal title, though he does so after notice of
the earlier equity and merely for the purpose of securing priority?
There is not much positive authority on this question in the United
States, but the better opinion is that he should not be able to do
S0120

Under the English law, a junior equitable claimant may fortify
himself by getting in the legal title after notice so long as he does
not become a party to a breach of trust. If Coburn was a trustee
for the company, the indorsers would seem to have participated in
a breach of trust in the subsequent transfer. A transferee of a
merely equitable interest takes, in general, only what his transferor
can equitably give him. But in England he can subsequently "perfect" his title, even after notice of a prior equity or interest by
acquiring the legal estate, except from a trustee." Thus a third
mortgagee of an equity of redemption who acquires the legal estate,
after having knowledge of the existence of the second mortgage,
will be entitled to squeeze out and gain priority over the second
mortgagee. The reason assigned is that where the equities are
equal, the legal title shall prevail, and he that has only an equitable
claim or title shall not take a legal title from another with an
equally meritorious equitable title. But it is assuming the whole
case to say that the equities are equal. It would seem obvious justice that each mortgagee should be paid according to his priority.
The second mortgagee, when he loaned his money, might know
that the land was of sufficient value to pay the first mortgage and
also his own. To permit him to be defeated of a just debt by a
contrivance between the first mortgagee and the third, is, indeed, a
. 2See 2 Paneroy, Equity Jur., secs. 710, 727, 729, p. 1437; Scott, Cases
on Trusts 669, note; i Machen, Corporations, sec. 882; Ames, Cases on

Trusts 229, note; 30 Harv. L. Rev. 1o3.

"'See 2 Pomeroy, Equity Jur., 4th ed., secs. 727, 729, 740, 755, 756, 768;
2 Tiffany, Real Property, 2nd ed., sec. 566, pp. 2174, 2175; Wenz v.

Pastene, (1911) 209 Mass. 359, 363, 95 N. E. 793; Ames, Lectures Legal
History, 267, 268.
"'Jennings v. Jordan, (I881) L. R. 6 A. C. 698, 714, 51 L. J. Ch. 129;

Marsh v. Lee, (167) 2 Vent. 337, 2 White & Tudor L. Cas. 8th Ed., 12,
136, 185, 961; Pilcher v. Rawlins, (1872) L. R. 7 Ch. 259; Jenks, The
Legal Estate, 24 Law Quar. Rev. 147, 155.
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judicial absurdity. This is known as the doctrine of the tabula in
naufragio. On principle no advantage should be attainable by
taking a conveyance with notice of a prior equitable right. The
fact that this unreasonable doctrine has been followed in England
for some centuries is no reason for its adoption by an American
court.'
In United States v. Detroit, " Sanborn, J., says, by way of
dictum:
"A court of equity will not interfere at the suit of the holder
of a prior equitable title or claim to deprive an innocent purchaser
for value of a junior equitable estate of equal strength of a legal
title which he has subsequently bought or obtained after notice of
the defect. It will not disarm a bona fide purchaser, or take from
him the shield of any legal advantage."''
It is believed that this does not in general represent the American Law and that in the absence of estoppel, a purchaser is not
protected from a prior equity if he receives notice of it at any time
before the conveyance of the legal title is executed, even though he
may have paid the purchase money before notice." Ewart, in
his work on estoppel," in speaking of the scramble for legal estate
in the English Law says, "It resembles the greasy pig which being
in the general scramble seized by some lucky competitor, gains for
its captor the prize," even though in seizing it his hands be not
entirely clean. The maxim is Ubi Pig, Ibi Priority.
The weight of authority in this country is that the purchaser
of lands, who gets notice before he receives a conveyance, takes
"'Jennings'v. Jordan, (I88Ki)

L. R_ 6 A. C. 698, 714, 51 L. J. Ch. i29,
Real Property, sec. 566, pp. 2174, 2175; Paul v. McPherrin,
Colo. 522, III Pac. 59, 21 Ann. Cas. 46o, note. This doctrine
apparently is not confined in England to the tacking of mortgages, but
applies in favor of all equitable owners or encumbrancers for value and
without notice of prior equitable interests, who get in the legal estate from
persons who commit no breach of trust in parting with it. Bailey v.
2 Tiffany,
(910)
48

Barnes, [1894] l Ch. 25; Taylor v. Russell, [i89i] i Ch. 826; [1892] A. C.
244; 2

Pomeroy, Equity, secs. 683, 69I, 766. But see Willoughby, Legal

Estate 70, 71.
90(I9o4) 131 Fed. 668, 678.

1 02 Pomeroy, Equity Jur., sec.
766; Lea v. Polk Co., (0858) 21 How.
(U.S.) 493, I6 L. Ed. 203, Bailey v. Greenleaf, (1822) 7 Wheat, (U.S.)
46, 57, 5 L. Ed. 393; 21 C. J. 2o8; Weston v. Dunlap, (1878) 50 Ia. 183;
Fidelity Mutual Life Ins. Co. v. Clark, (i9o6) 203 U. S. 64, 5i L. Ed. 91,
27 S. C. R. I9."
...
See Ames, Cases on Equity, 2nd ed., 288 note; Grimstone v. Carter,

(1832) 3 Paige (N.Y.)

420, 436,

24

Am. Dec. 23o; Louisville, etc., R. Co.

v. Boykin, (1884) 76 Ala. 56p; 2 Pomeroy, Equity Jur., secs. 683, 691, 756:
21 Ann. Cas. 463 n.; Wigg v. Wigg, (I739) 1 Atk. 382; Willoughby, Legal
Estate 29-87; Ames, Lectures Lelgal History 267, 283.
'Ewart, Estoppel chap. z8, pp. 251, 252.
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subject to the claim of the holder of a prior equity, although he
makes his contract and pays the purchase price in full before receiving notice.'
Thus if land subject to mortgage were sold by
contract to two purchasers, each having no notice of the other, the
English rule would give priority to the second if he succeeds in
getting the mortgagee to convey his legal title to him. But it
would seem that nothing that the mortgagee may' do should affect
the' legal result in any way.' The first purchaser has the equitable
estate and the second has nothing, as the mortgagor had nothing
to give him.
The question has arisen whether one who pays the agreed consideration without at the time taking ac conveyance may be protected as against a prior unrecorided conveyance after notice. Is
this analogous to the question of tacking? It would seem not,
for although the subsequent purchaser acquires merely an equitable title or claim, the later equity should be held superior by reason of the recording acts." Of course apart from recording acts
the second buyer would prevail if he gets in the legal title from the
vendor without notice of the prior contfact. Where notice is received before the purchase price is actually paid the completion of
the purchase is generally held a fraud upon the prior claimant."
In Newman v. Newman,' a cestui who had mortgaged his
equitable interest later assigned his interest as security to the
trustee who gave value without notice of the mortgage. He advanced his money on the faith of a legal title which he already had.
It was held that the trustee could not be charged with the prior
mortgage, but took the beneficial interest free and clear. This
was compared by the court to cases in which a second equitable
incumbrancer without notice has got in the legal estate and thus
protected himself. It was said that there is nothing to prevent a
trustee from dealing with his own cestui que trust, and then taking advantage of the legal estate which he does not get in later but
has already. The priority here should not however be put on the
theory of tacking or on the magic potency of the legal title, but on
the ground that the assignment of the cestui to the trustee is in
M

'Paul v. McPherrin,
46o, note.

(IgIO)

48 Colo.

522, III

Pac. 57;

21

Ann. Cas.

o2Pwneroy, Equity Jur., see. 756; Jenks, 24 Law Quar. Rev. 147, 152.
2 Tiffany, Real Property, 2nd ed., sec. 574, p. 2256; Paul v.
McPherrin, (910) 48 Colo. 522, 111 Pac. 57, 21 Ann. Cas. 460, note.
"'Wenz v Pastene, (1911) 209 Mass. 359, 362, 95 N. E. 793.
"5(i885) L. R. 28 Ch. Div. 674.

'"See
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effect the release of an obligation. The relation between cestui
and trustee is primarily personal, like that of creditor and debtor,
and the estate of the cestui in the res is derived through the specific enforcement of the obligation. The doctrine that trustees who
have got a legal estate, or an estate of any kind, may deal with
their cestuis and get a beneficial interest in the trust property, if
they have no notice that there had been any prior assignment or
incumbrance, may well be compared to cases of a debtor paying
the creditor without notice of an assignment. The trustee owes his
obligation primarily to the cestui, and may, accordingly, discharge
his obligation to the cestui, or take a release from him, unless he
has received notice of some transfer of the cestui's claim. In the
absence of notice of the cestui, as creditor, continues to have apparent ownership and power of releasing or collecting from his
debtor." So the trustee is safe in paying an assignee of the
equitable interest, who obtained the assignment by fraud, if the
trustee has no notice of the fraud."
VI. SUMMARY AND CONCLUSION

The fundamental principles and policy of divestiture of prior
rights by purchase for value are essentially the same at law and
in eqity. The purchaser for value without notice must show how
he acquired an equity and why it is superior to the -title, legal or
equitable, of the real owner. The true merit of the innocent purchaser as against a cestui or other equitable owner, would seem
to consist, not in having acquired the legal title, but in his acting
in reliance upon the apparent title. The basis does not lie in the
idea that equity respects the legal title as in itself superior to the
equitable title, or that the equitable right is merely one in personam.
The purchaser who has parted with value on the faith of an apparently absolute title in the trustee has not merely an equal equity
with the cestui, but a superior equity. The cestui has created the
situation, or is accessory to an act, which exhibits the trustee to
the world as complete owner of the res, by which he is armed with
the means of dealing with the property as his own. The hidden
owner is estopped from setting up his title as against an innocent
' t Jenkinson v. New York Finance Co., (i91) 79 N. J. Eq. 247, 82 Atl.
2 Pomeroy; Equity Jur., sec. 702.
'=Lovato v. Catron, (1915) 2o N. M1ex. 168, 148 Pac. 490, L. R. A.
1915E 451; Scott's Cases on Trusts 729. See Fidelity Mutual Life Ins.
Co. v. Clark, (19o6) 203 U. S. 64, 51 L. Ed. 91, 27 S. C. R. 19; 2 Pomeroy
Equity, sec. 702; Ames, Lectures Legal History 261.
36,
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victim. His conscience is charged. His secret equity is inferior to
that of the "mis-reliant" purchaser.
The rule as to cutting off equities has been crystallized into an
artificial and technical doctrine by courts which have not clearly
analyzed the "obvious equity" and policy of it. These are found
in a kind of estoppel which generally exists, even if there is no
inquiry in each particular case as to misreliance on ostensible
ownership, and even though the guiding principles are not carried
to their full, logical conclusion in cases where the consideration is
wholly or partially executory, or where the legal title has not yet
been got in. Some of the cases of tabula in naufragio might perhaps be justified as cases where the junior equity to which the legal
title was added with notice was superior by reason of estoppel.
Where the owner voluntarily permits strong evidence of title,
as possession of a (ily endorsed document of title, or a non-negotiable obligation, to be in the hands of another, he should not be permitted to impeach the evidence by which, owing to his own neglect
or misplaced confidence, he has enabled the holder to impose on
others.
The rules protecting a bona fide purchaser of certificates of
stock are largely based on estoppel, at least apart from statute.
The "semi-negotiability" of stock certificates results from ostensible title by the possession of the customary evidence of title. By
statute many documents of title are being advanced from the estoppel class to the legotiable class.
The cutting off of latent equities by the bona file purchase of
choses in action and non-negotiable securities usually turns on
questions of estoppel by the apparent title with which the holder of
the document is clothed. If there is no evidence of title, as in case
of a parol assignment of a parol chose in action, it is doubtful
whether there is any basis in justice or policy to cut off latent
equities. But those who stiffer the outward evidence of ownership
in another to allure innocent purchasers to their prejudice are not
entitled to assert their latent claims.
The divestiture of a valid title by a wrongful sale to a bona fide
purchaser for value thus rests on considerations of justice as between the purchaser and the true owner, and also upon the policy
of the law that in the case of all property which is the usual subject of commerce, the transfer of title be made as quick, as easy,
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and as reliable as possible, and that full faith and credit may be
given to the customary evidences of title.
The "bona fide purchaser for value without notice" might well
be asked to give up his cumbersome title for some more convenient
and descriptive one, such as "fair evidence purchaser." The di.
vested owner is a party to the transfer as a kind of undisclosed
principal of a power conferred on the seller by his own act or
acquiescence, in clothing him with the external indicia of title or
authority. In some exceptional cases such as money, market overt
where a thief or finder can give title, and negotiable instruments,
the power is one conferred by law to facilitate ready transfer on
the strength of possession.

