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RESEARCH ARTICLE

JUVENILES' RIGHT TO COUNSEL

Therightto counselinjuvenilecourt

Law reform to deliver legal services and
reduce justice by geography

Barry C. Feld
Shelly Schaefer

University of Minnesota

Research Summary

The U.S. Supreme Court in InteGault granted delinquents the right to counsel in juvenile
courts. Decades after Gauls, efforts to provide adequate defense representation in juvenile
courts have failed in most states. Moreover, juvenile justice administration varies with
structural context and produces justice-by-geography. In 1995, Minnesota enacted juvenile
law reforms, which include mandatory appointment of counsel. This pre- and post-reform
legal impact study compares how juvenile courts processed youths before and after the statu-
tory changes. We assess how legal changes affected the delivery of defense services and how

implementation varied with urban, suburban, and rural context.

Policy Implications

We report inconsistent judicial compliance with the mandate to appoint counsel. Despite
unambiguous legislative intent, rates of representation improved for only one category of
offenders. However, we find a positive reduction in justice by geography, especially in rural
courts. Given judicial resistance to procedural reforms, states must find additional strategies

to provide counsel in juvenile courts.
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rogressivereformerswhocreatedthejuvenilecourtusedinformalprocedurestoadju-
dicatedelinquentsandtoimposerehabilitativedispositionsinchildren’s“bestinterests”
(Rothman,1980;Schlossman,1977). TheU.S.SupremeCourtin/n re Gault(1967;
hereafterreferredtoas Gault)granteddelinquentsproceduralsafeguards,whichincludedthe
righttocounsel becauseofthegapbetweenjuvenilecourtsrehabilitativerhetoricandpunitive
reality. Gaulf'sincreasedproceduralformalitylegitimatedpunishment,contributedtogreater
severityinjuvenilesentencingpractices,andmadeprovidingadequatesafeguardsallthemore
imperative(Feld,1988a,2003b).
SinceGaulf1967),juvenilecourtsincreasinglyhaveconvergedwithcriminalcourts. But
moststatesdonotprovidedelinquentswithimportanadulwcriminalproceduralsafeguards such
astherighttoajurytrial(Feld,2003a). Bycontrast,statestreatjuvenilesprocedurallyjustlike
adultswhenformalequalityplacesthematapracticaldisadvantage. Moststatesusetheadult
standard—"‘knowingintelligentandvoluntary’underthe totalityofthecircumstances™ —to
gaugejuveniles'waiversofMirandarightsandtheirrighttocounselattrial(Fare v. Michael C.,
1979).Moststatesdonotuseanyspecialmeasurestoprotectyouthsfromtheirownimma-
turity,suchasamandatoryappointmentofcounsel(Feld,1984,2006).Juvenilesdifferfrom
adultsintheiradjudicativecompetenceaswellasin theirunderstandingofandtheirability
toexerciselegal rights (Grisso, 1980, 1981; Grissoetal.,2003). Asaresult, formal equality
resultsinpracticalinequality;andlawyersrepresentdelinquentsatmuchlowerratesthanthey
docriminaldefendants(BurrusandKempf-Leonard,2002;Feld,1988b,1991;Harlow,2000;
Jones,2004).
Althoughstatutes,proceduralrules,andcourtdecisionsapplyequallythroughoutastate,
juvenilejusticeadministrationvarieswithurban,suburban,andrural contextand produces
justicebygeography(Bray, Sample,andKempf-Leonard,2005;BurrusandKempf-Leonard,
2002;Feld,1991,1993;Guevara,Spohn,andHerz,2008) Lawyersappearmoreofteninurban
courts,whichtend tobemoreformal,bureaucratized,anddue-process-oriented (Burrusand
Kempf-Leonard,2002;Feld,1991,1993).Inturn,moreformalcourtsplacemoreyouthsin
pretrialdetentionandsentencethemmoreseverelyRuralcourtstendtobeprocedurallylessfor-
malandtosentenceyouthsmoreleniently(BurrusandKempf-Leonard,2002;Feld,1991).
ThisarticleassesseslawreformsinMinnesotatoimprovethedeliveryoflegalservicesin
juvenilecourts.Firstweexaminetheproceduralassumptionsofjuvenilecourtsandthestruggle
toimplementGaulfs(1967)mandatetoprovidecounsel.Itdescribesjudicialresistancetothe
provisionoflegalservicesandgeographicvariabilityinthepresenceoflawyers Thenweexamine
theprocessoflawreforminMinnesota.Aspartofanationwidetrendto“gettough”onyouth
crime,in1995,Minnesotaadoptedsubstantivejuvenilejusticereforms—offense-basedwaiver

andblendedsentencinglawsaswellasanexpandeduseofdelinquencyconvictionstoenhance
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criminalsentences(Feld,1995;PodkopaczandFeld,2001). Tocomplementthesesubstantive
changes,thenewlawprovidedgreaterproceduralsafeguardssuchasamandatoryappointment
ofcounselforyouthschargedwithfeloniesandaconsultationwithalawyerbyyouthscharged
withmisdemeanors. Withinmonthsafterthelawtookeffect,andasacost-savingstrategyto
avoidprovidingcounsel,Minnesotadecriminalized manymisdemeanors,convertedtheminto
statusoffensesforwhichjudgescould notimposeout-of-homeplacements,andeliminated
juvenilesrighttocounsel(Weldon,1996) Thenextsectiondescribesthedatausedtoconduct
thispre-andpostreformlegalimpactstudy. ThenwecomparehowjuvenilecourtsinMin-
nesotaprocessed 30,270youthsin 1994—theyearbeforethestatutorychanges—withhow
theyprocessed39,369youthsinl 999aftertheyimplementedthestatutorychanges. Weassess
changesinthedeliveryoflegalservicesandhowimplementationvariedbyurban,suburban,
andruralcontext.Weanalyzethelegislativeexperimentwithjudiciousnoninterventionwhich
convertsmisdemeanorsintopettyoffensesandrestrictsjudges’sentencingauthority todeny

youthcounsel. Weassesstheeffectsoflawreformandthebroaderpolicyimplications.

Right to Counsel in Juvenile Court
Juvenilecourtsmeldedanewideologyofchildhoodwithnewtheoriesofsocial control, in-
troducedajudicial-welfarealternativeto thecriminaljusticesystem,andenabled thestate,
asparens patriae,tomonitorineffectivechild-rearing(Feld, 1999,2003b). Progressivechild-
saversdescribedjuvenilecourtsasbenign,nonpunitive,and therapeutic agencies(Platt,1977;
Schlossman,1977;Sutton, 1988). Theparens patriaedoctrinelegitimatedstateinterventionto
supervisechildrenandsupportedclaimsthatproceedingswerecivilratherthancriminal The
statusjurisdictionofjuvenilecourtsenabledthemtocontrolnoncriminalmisbehaviorsuchas
sexualactivitytruancy,orimmorality(Platt,1977;Schlossman,1977;Sutton,1988) Juvenile
courtsrejected criminal proceduralsafeguardsandusedinformal procedures, deniedjuries,
excludedlawyers,andconductedconfidentialhearings(Rothman,1980;Tanenhaus,2004).
TheU.S.SupremeCourtin Gault(1967) rejected progressives rehabilitativerhetoric
andcandidly appraisedclaimsof juvenilecourts' proponentsagainsthighrecidivismrates,the
stigmaofadelinquencylabel,andthearbitrarinessoftheprocess. TheCourtconcludedthat
juvenilecourtsmustprovidefundamentallyfairproceduresthatincludenoticeofcharges,a
hearingassistanceofcounsel,anopportunitytoconfrontandcross-examinewitnesses,andthe
privilegeagainstself-incrimination (Feld, 1984). Although Gau/tlikenedtheseriousnessofa
delinquencyproceedingtoafelonyprosecution,theCourtreliedontheFourteenthAmend-
mentDueProcessClauseratherthantheSixthAmendment,whichprotectsadultdefendants’
righttocounsel(Gideon v. Wainwright,1961). TheCourtdidnotmandatetheappointment
ofcounselandonlyrequiredajudgetoadvisethechildandparentoftherighttocounseland,
ifindigent,tohavecounselappointed(Gauls, 1967).
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Presence of Counsel in Juvenile Courts

WhentheCourtdecided Gault(1967),lawyersseldomappearedinjuvenilecourts(Note,
1966) Althoughstatesamendedtheirjuvenilecodestocomplywith Gaulttheyfailedactually
todeliverlegalservices. Evaluationsofinitialcompliancewith Gau/tfound thatmostjudges
didnotadvisejuvenilesoftheirrightsand thatmostdid notappointcounsel (Canonand
Kolson, 1971;DuffeeandSiegel, 1971;Ferster, 1971; Lefstein, Stapleton,and Teitelbaum,
1969;StapletonandTeitelbaum,1972).Studiesinseveraljurisdictionsinthel1 970sandearly
1980sreportedthatjuvenilecourtsfailedtoappointcounselformostjuveniles(Aday, 1986;
Bortner,1982;ClarkeandKoch,1980;Flicker,1983;Kempf-Leonard,Pope, andFeyerherm,
1995).ResearchinMinnesotainthemid-1980s reportedthatmostyouthsappearedwithout
counsel;theratesofrepresentationvariedwidelyinurban,suburban,andruralcounties;and
judgesremoved fromtheirhomesand confined manyunrepresentedyouths(Feld, 1988b,
1989,1991,1993).Feld’s(1988b) comparativestudyofthedeliveryoflegal servicesinsix
statesreported thatonly threeofthemappointed counselformostjuveniles. Studiesinthe
1990sdescribedthecontinuingfailureofjudgestoappointlawyersformanyyouthswhoap-
pearedbeforethem (Burrusand Kempf-Leonard,2002; Guervara, Spohn,and Herz,2004;
U.S.GeneralAccountingOffice[ GAO],1995).1n1995,the GAO (1995) found thatrates
ofrepresentationvariedwidelyamongandwithinstatesand thatjuvenile courtstriedand
sentenced manyunrepresentedyouths.

Inthemid-1990s,theAmericanBarAssociation (ABA) published tworeportsonjuve-
niles’legalneeds. Americas Children at Risk (ABA,1993)reported thatmanyyouthsinthe
juvenilejusticesystemlacked counseland thatmanylawyerswhorepresented themlacked
adequatetrainingandfailed toprovidecompetentrepresentation.A Call for Justice(ABA,
1995)focusedonthequalityofjuveniledefenselawyers,reportedthatmanyyouthsappeared
withoutanattorney,andconcludedthatmanyattorneysfailed toappreciatethecomplexities
ofrepresentingjuveniledefendants.Sincethelate1990s,theABAandtheNationalJuvenile
DefenderCenterhaveconductedaseriesofstate-by-stateassessmentsandreportthatmany,
ifnotmost,juvenilesappearwithoutcounselandthatlawyerswhodorepresentyouthoften
providesubstandard representationbecauseofstructuralimpedimentstoeffectiveadvocacy,
suchasinadequatesupportservices,heavycaseloads,andalackofinvestigatorsordispositional
advisors(e.g.,Bookser,2004;BrooksandKamine,2004;CeleseandPuritz,2001;Puritzand
Brooks,2002;Puritz,Scali,andPicou,2002). Moreover,regardlessothowinadequatelylaw-
yersperform,juvenilecourtsseemincapableofcorrectingtheirownerrors(Berkheiser,2002).
Defenseattorneysrarely,ifever,appealadversedecisionsandoftenlackarecordwithwhich
tochallengeaninvalidwaiverofcounsel (Berkheiser,2002; Bookser,2004; Crippen, 20005
Harris,1998;PuritzandShang,2000).
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Waivers of Counsel in_Juvenile Court
Severalreasonsareavailableastowhysomanyjuvenilesappearwithoutcounsel Public-defender
legalservicesmightbeinadequateorabsentinnonurbanareas(ABA,1995) Judgesmightgive
cursoryadvisoriesoftherighttocounsel,implythatarightscolloquyandwaiver arejustlegal
technicalities,andreadilyfindwaiversofcounseltoeasetheadministrativeburdensofcourts
(ABA,1995;Berkheiser,2002; Bookser,2004; Cooper, Puritz,and Shang, 1998).Inother
instances,judgesmightnotappointcounseliftheyexpecttoimposeanoncustodialsentence
(BurrusandKempf-Leonard,2002;Feld,1984,1989;Lefsteinetal.,1969).

Awaiverofcounselisthemostlikelyreason thatsomanyjuvenilesareunrepresented
(ABA,1995;Berkheiser,2002;Cooperetal.,1998;Feld,1989). Inmoststates,judgesgauge
juvenileswaiversofrightsbyassessingwhether theywere“knowing,intelligentandvoluntary”
underthe“totalityofthecircumstances” (Berkheiser,2002; Fare v. Michael C.,1979;Johnson
v. Zerbst,1938).Fare v. Michael C.  (1979)rejectedspecialproceduresforyouthsandendorsed
theadultstandardtoevaluatejuveniles'waiversofMirandarights(Rosenberg, 1980). Judges
usethesamestandardtoevaluatejuveniles waiversofcounselattrial (Berkheiser,2002;Feld,
1989,1993).Judgesconsidercharacteristicssuchasage,education,1.Q.,and priorcontact
withlawenforcementwhileenjoyingbroaddiscretiontodecidewhethera youthunderstood
andwaivedhisorherrights(Feld,1984,1989,2006).Inmoststates,juveniles mightwaive
counselwithoutconsultingwitheitheraparentoranattorney(Berkheiser,2002;Feld,20006).
However,judgesfrequentlyfailed togiveanycounseladvisory,oftenneglectedtocreateany
recordofawaivercolloquyandreadilyacceptedwaiversirommanifestlyincompetentchildren
(Berkheiser,2002).

Researchonjuveniles’adjudicativecompetenceandability toexerciseMirandarights
stronglyquestionswhethertheycanmakeknowing,intelligent,andvoluntarywaivers.Many
juvenilesdonotunderstandaMirandawarningorcounseladvisorywellenoughtomakeavalid
waiver(Grisso,1980,1981;Grissoetal.,2003) AlthougholderjuvenilesunderstoodMiranda
warningsaboutaswellasadults,substantialminoritiesofbothgroupsfailedtograspatleast
someelementsofthewarning(Grisso,1997).Evenyouthswhounderstandtheabstractwords
ofaMirandawarningoradvisoryofcounselmightnotappreciatethefunctionor importance
ofrightsaswellasadults(ABA,1995; Grisso,1980,1997;Grissoetal.,2003).

Researchonadolescentsadjudicativecompetenceraisesmorequestionsabouttheircapacity
toexerciselegalrights(BonnieandGrisso,2000;Grisso etal.,2003) Tobecompetenttostand
trial,adefendantmustbeabletounderstandproceedings, makerationaldecisions,andshare
informationwithcounsel(Drope v. Missouri,1975; Dusky v. United States, 1960).Although
mentalillnessorretardationproducedisabilitiesthat impairthecompetenceofdefendants,the
developmentallimitationsofyouthscompromisetheirabilitytounderstandproceedings,make
decisions,andassistcounsel (Grissoetal.,2003;Scottand Grisso,2005). Researchreports
significantage-relateddifferencesbetweenadolescents’andadults’adjudicativecompetence,
legalunderstanding,andqualityofjudgment,whichaffectstheirability toexerciserightsor
waivecounsel(Grissoetal.,2003;ReddingandFrost,2001).
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Justice by Geography in Juvenile Courts
Althoughthesamestatutes,courtdecisions,andproceduralrulesapplythroughoutastate,most
statesadministerjuvenilecourtsatthecountyorjudicialdistrict level,andjusticeadministra-
tionvarieswithlocale(Brayetal.,2005;BurrusandKempf-Leonard,2002;Feld,1991;GAO,
1995;Guervaraetal.,2004;Guevaraetal.,2008) .Forexample,urbanjuvenilecourtstendto
bemoreformal,bureaucratized,anddue-process-oriented;theyplacemoreyouthsinpretrial
detention;andtheysentenceoffendersmoreseverelythandosuburbanorruralcourts(Feld,
1991).Noreasonsexisttobelievethatruralyouthsaremorecompetentthanurbanjuveniles
towaivelegalrights butruraljudgesappointattorneysfar lessoftenthandotheirmoreformal,
urbancounterparts(BurrusandKempf-Leonard,2002;Feld,1991).AttorneysinMinnesota
appearedwith63%ofurbanyouthscomparedwith55%ofsuburbanjuvenilesandonly25%
ofruralyouths(Feld, 1991).InMissouri,attorneysappearedwith73%ofyouthsinurban
courtsascontrastedwithonly25%insuburbancourtsand18%inruralsettings(Burrussand
Kempf-Leonard,2002). The GAO (1995) reported thatruralyouthswerefourtimesmore

likelytoappearwithoutcounselastheirurbancounterparts.

From Substantive Irrationality to Formal Rationality

Weber’s(1967) sociologyoflawdistinguished betweensubstantiveand formalirrationality
andrationality,dependingontheprocesses, criteria,andsourcesoftheauthoritcyemployed.
Lawmakingand lawfindingare“substantivelyirrational”tothe“extentthat[the]decisionis
influencedbyconcretefactorsoftheparticularcaseasevaluateduponanethical,emotional,
orpoliticalbasisratherthanbygeneralnorms”(Weber, 1967: 63). Weber(1967:213)used
theterm“Khadjijustice”todescribelslamicjudgesinthemarketplacedecidingdisputesona
case-by-casebasiswithoutreferencetoexplicitrulesorgenerallegalprinciples Theprogressive
juvenilecourtprovidesapremierexampleof Khadjijustice”(Matza,1964).Judgeshaveused
informalproceduresandhavebasedtheirdecisionsineachcaseonthechild’s“bestinterests”
(Matza,1964).Bycontrast,lawmakingandlawfindingareformallyrational tothe “extent
thatinbothsubstantiveandproceduralmatters,onlyunambiguousgeneralcharacteristicsof
thefactsofthecasearetakeninto account”(Weber,1967:63).Formalrationalityinlawuses
formalproceduresandappliesabstract,universalrulestodecidethecase. TheU.S.Supreme
Courtsdecisionin Gault(1967) toextendproceduralsafeguardstodelinquentsreflectedan
efforttoimposeformallegalrationalityonasubstantivelyirrationalinstitution.DespiteGaulf’s
mandate effortstoprovidecounselandformalizeprocedureshavefailedmuchmoreoftenthan
theyhavesucceeded.

Courts,ascomplexorganizations,developinformal practicestomanageanddisposeof
caseloadsexpeditiously (Feeley, 1983).Informalrelationshipsamongnominallyadversarial
courtroomactors—judges,prosecutors,anddefensecounsel—enablestheworkgrouptoprocess
casesefficientlyandcooperatetoreduceorganizationalconflictandcreatesincentivestomodify

orresistreforms(EisensteinandJacob,1977). Analysesofexternallyimposedjuvenilecourt
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reformsreportthattheydonotalteradministrativeroutinesdramatically(Hagan Hewitt,and
Alwin,1979) Juvenilecourtworkgroupsmightbe evenmoreresistanttochangethancriminal
justiceactors becauseoftheircollaborativeideologyandsharedsubstantivecommitmenttothe
“bestinterests” ofthechild (Gebo,Stracuzzi,and Hurst,2006). Juvenilecourt judgesmight
haveinternalized thesubstantive “bestinterests” frameworkandlikelywould resist Gault’s
(1967)impositionoflawyersandadversarialprocedures,whichconstraintheirdiscretionand
autonomy.Someoftheobserveddifferencesinjusticebygeographymightreflectdifferences
intheideologicalorientationofcourtroomworkgroups(e.g.,dueprocessor “bestinterests”;
Stapleton,Aday,andlto,1982).

Thisstudyenablesustoassessjudicial compliancewithorjudicial resistancetoformal
proceduralreforms.Becausejudgeshavetoimplementthesechanges, thisstudyenablesusto
identifyconformitywithordeviationsfromthelegislature’sintent. Wewouldexpectjudgesto
resistproceduralformalizationifitadverselyaffectstheircaseloadmanagementorconstrains

theirautonomyanddiscretion.

Law Reform to Provide Counsel and Reduce Justice by Geography
Althoughafewstatesrequirejuvenilestoconsultwithalawyer(e.g.,D.R. v. Commonwealth,
2001), mostallowyouthstowaivecounselunaided (Berkheiser,2002). Like moststates,
Minnesotahasstruggledtoproviderepresentationfordelinquents.Studiesinthemid-1980s
reportedthatmostyouthsappeared withoutcounselandfoundsignificantintrastatevariations
inratesofrepresentation,rangingfrom90%insomecountiestolessthan10%inothers(Feld,
1989,1991).Judgesremovedfromhomeorconfinedininstitutionsasubstantialminorityof
unrepresentedyouths(Feld,1989,1993).

In1990, theMinnesotaSupremeCourtappointed theJuvenileRepresentation Study
Committee(JRSC)toexamineaccess tocounselandrorecommendpolicychanges TheStudy
Committeefoundthat mostjuvenilesappearedwithoutcounselandreportedgeographicdis-
paritiesinthedeliveryoflegalservices(Feld,1995;JRSC,1991) Itrecommendedmandatory,
nonwaivableappointmentofcounselforjuvenileschargedwithfelonyorgrossmisdemeanor
offensesandinproceedingsthadeadroout-of-homeplacements(JRSC,1991) Irecommended
thatjuvenileschargedwithmisdemeanorsconsultwithcounselpriortoanywaiver. Because
countiesuseddifferentmethodstoprovideandpayforjuveniledefenseservices,thef RSCeould
notestimateeithercurrentexpendituresorpredictthefiscalimpactofitsrecommendations,

andtheMinnesotalegislaturedidnotenactitsproposals(Feld,1995).

Mandating Representation and Vetoing Funding
In1992,theMinnesotaSupremeCourt,GovernorandLegislaturecreatedtheJuvenileJustice
TaskForce (hereafterreferred toasthe “Task Force”) torecommendpoliciesontransferto
criminalcourt,juvenilecourtsentencingpractices,useofdelinquencyconvictionstoenhance
criminalsentences,andincreased proceduralsafeguards(Feld,1995). AMinnesotaSupreme

CourtJusticechairedthélaskForce,whichincludedurban suburban,andruraljuvenilgudges;
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prosecutors,publicdefenders,andlegislators;aswellascourtservicespersonnelandajuvenile
justicelegalscholar(Feld,1995). TheMinnesotalegislatureunanimouslyenactedchangesin
waivercriteriaandprocedures,createdanewformofblendedsentencing—extendedjurisdic-
tionjuvenileprosecutions—thatcombinedjuvenileand criminal courtsentencingoptions,
andexpandedtheuseofdelinquencyconvictionstoenhancecriminal sentences(Feld,1995,
2003a;PodkopaczandFeld,2002).

Theincreased punitivesanctionsprompted theMinnesotaLegislaturetoexpand the
proceduralsafeguardsofjuvenilecourts. TheTaskForceconfirmedaninadequatedeliveryof
legalservicesandrecommendedthagudgesappointcounselforjuvenilesfacingfelonycharges
orout-of-homeplacement(Feld,1995). Althoughyouthschargedwithamisdemeanorcould
waivecounsel, theTaskForcerecommendedthatheor sheconsultwithcounselpriortoany
waiver.BecausetheJuvenileRepresentationCommittee(1991)couldnotestimateitsproposal’s
costs, theTask Forcecalculated theadditional costsofrepresentationatabout$5.5 million
(Feld,1995).

The1994MinnesotaLegislatureenacted theTask Force’sproceduralrecommendations

withoutchangeandprovided,inpart,that:

Beforeachildwhoischargedbydelinquencypetitionwithamisdemeanoroffense
waivestherighttocounselorentersaplea, thechildshall consultinpersonwith
counselwhoshallprovideafullandintelligibleexplanationofthechild’srights.
Thecourtshall appointcounsel,orstand-bycounselifthe childwaivestheright
tocounselforachildwhois:
(1)chargedbydelinquencypetitionwithagrossmisdemeanororfelonyoffense;
or
(2)thesubjectofadelinquencyproceedinginwhichout-of-homeplacementhas
beenproposed(MinnesotaStatute§260.155(2)(1995)(emphasisadded).

Thenewlydrafted RulesofProcedure madeappointmentofcounselorstand-bycounsel
mandatoryincasesinvolvingfelonychargesorout-of-homeplacement(MinnesotaRulesof
JuvenileProceedings3.02[1995]). Thelawrequiredanydelinquentchargedwithamisde-
meanortomeetwithalawyer priortoanywaiver(Feld,1995).Evenifachildchargedwitha
misdemeanorwaivedcounsel,thenajudgestill“#ay appointstand-bycounseltobeavailable
toassistandconsultwiththechildatllstagesoftheproceedings”(MinnesotaRulesofJuvenile
Proceedings3.02(2)[1995]).Asanotherincentivetoappointcounsel,courtrulesprohibited
judgesfromconsideringpriormisdemeanorconvictionsobtainedwithoutcounselinsubsequent
probation,contempt,orthome-removalproceedings(Feld,1995;MinnesotaRulesofJuvenile
Proceedings3.02Subd.3[1995]). TheMinnesotaLegislaturereplacedthecounty-by-county
patchworkmethodofdeliveringlegalserviceswithastatewidepublicdefendersystemautho-

rizedtorepresentyouthsindelinquencyandextendedjurisdiction proceedings(Minnesota

Statute§611.15(1995)).
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ImportantlytheMinnesotalegislatureappropriatedfundstoimplementthenewlaw.The
TaskForceestimatedthatafull-representationdefendersystemwouldcostanadditional$5.5
million.TheMinnesotalegislatureappropriated$2.65millionfortheinitial6-monthperiod
withannualappropriationsthereafter(Feld,1995) OnMay5,1994 MinnesotaGovernor,Arne
Carlson signedtheJuvenileCrimeBillintolaw andsimultaneously/ine-item vetoedtheappro-
priationsnecessarytoimplementit(Feld,1995) Hemandatedappointmentofcounsel vetoed
fundstomeetthatobligation,andimposedenormousfinancialandadministrativeburdenson

publicdefenders,whosecaseloadsincreasedby150%ormore(Feld,1995;Weldon, 1996).

Decriminalizing Misdemeanors and Judicious Nonintervention
ThelawtookeffectonJanuary1,1995,andwithinmonths,caseloadincreasesoverwhelmed
publicdefenders. Thesamenumberoflegalstafftried torepresentsubstantiallymoreclients
withoutadditionalresources(Weldon,1996) InlightoftheGovernor’sveto legislatorssought
toreducepublicdefendercaseloadsratherthantoappropriatemorefunds(Weldon, 1996).
InMarch1995 legislatorsenactedacreativesolutionanddecriminalizedmanycommonmis-
demeanors,suchasshoplifting,vandalism,larceny,andsoon. Thelawretaineddelinquency
jurisdictionandout-of-homeplacementsanctionsforseriousmisdemeanorsbutrelabeled
mostmisdemeanorsaspettyoffenses, thatis, statusoffenses (MinnesotaStatute §260.015
Subd.21(b)(1995).Thelawprohibitedout-of-homeplacementsentencesforstatusoffenders
(MinnesotaStatute§260.195(3) (1995) West, 1995). Judgescouldimposefines,commu-
nityservice, probation, restitution, orout-patientdrugoralcoholtreatment, buttheycould
notremovestatusoffendersfromtheirhome. Bydecriminalizingmisdemeanorsandbarring
custodialsanctions, theMinnesotaLegislaturesoughttoeliminatestatusoffenders’ rightto
counsel(Weldon,1996).
UnitedStatesSupremeCourtdecisionsbolsteredthestrategytodecriminalizemisdemean-
ors,to barout-of-homeplacementofstatusoffenders,andtherebytoeliminatetheirrightto
counsel. Gideon v. Wainwrigh{(1963)appliedtheSixthAmendment’sguaranteeofcounselto
statefelonyproceedings.Although Gau/t(1967)reliedontherationaleof Gideon, theCourt
baseddelinquents’righttocounselonthe FourteenthAmendment’s DueProcess Clause
ratherthanontheSixthAmendment.InArgersinger v. Hamlin(1972),theCourtheldthata
statemustappointcounselforanindigentadultdefendantchargedwithandimprisonedfora
misdemeanor.Argersinger leftunclearwhethertherighttocounselwasattachedbecauseofthe
penaltyauthorized ortheactualsentenceimposed.Scozz v. llinoif(1979)heldthatthesentence
thejudgeactuallyimposedratherthantheoneauthorizedbythestatutedeterminedwhether
thestatemustappointcounsel JusticeBrennandissentedinScozzandarguedthattherightto
counselhingedonthesentenceauthorized. However, Brennan(Sco#2,1979:388-389) noted
thatScotfsactualimprisonmentrationalewouldencouragestatestodecriminalizeoffensesto

avoidprovidingcounsel:
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ItmaywellbethatadoptionbythisCourtofan “authorizedimprisonment”
standardwouldleadstateandlocalgovernmentstore-examinetheircriminal
statutes.Astatelegislatureorlocalgovernmentmightdeterminethatitnolonger
desiredtoauthorizeincarcerationforcertainminoroffensesinlightoftheexpense
ofmeetingtherequirementsoftheConstitution.Inmyviewthisre-examination
islongoverdue.Inanyevent,theCourt’s“actualimprisonment”standardmust
inevitablyleadthecourtstomakethisre-examination,whichplainlyshouldmore

properlybealegislativeresponsibility.

BecauseScozprohibitedincarcerationwithoutrepresentation judgescoulddenycounselto
adultsinmisdemeanorproceedingsaslongastheydidnotorderconfinement.BasedonScozr’s
rationale,theMinnesotalLegislaturecouldbarout-of-homeplacementofstatusoffendersand
therebywithholdtherighttocounsel(Weldon,1996).

Althoughfiscal constraintsdrove Minnesotasdecriminalizationstrategy, they produced
policyinnovationslongadvocatedbyjuvenilejusticereformers. Contemporaneouslywith
Gault (1967),thePresidentsCommissiononLawEnforcementandAdministrationofJustice
(19672a,1967b)proposeda two-trackjuvenilejusticesysteminwhichstatesformallyadjudi-
catedyouths chargedwithseriouscrimesandhandledinformallyminorandstatusoffenders
(President’sCrimeCommission, 1967b). TheCrimeCommissionandotheranalystsrecom-
mended policiesofjudiciousnonintervention (1967b),diversion (Lemert, 1971),andeven
radicalnonintervention(Schur,1973)toavoidstigmatizingyouths. Theserecommendations
reflectedconcernsof labelingtheoristsaboutthestigmaticconsequencesofdelinquencyadju-
dicationsandtrepidationabouttheiatrogeniceffectsofjuvenilecourtinterventioninminor
cases(SanbornandSalerno,2005).Bythemid-1970s,theserationalesledtoreformslikethe
federalJuvenileJusticeandDelinquencyPreventionAct(1974)todivertanddeinstitutionalize
statusoffenders(Feld,1999).

Weexaminetheimpactofthesecomplementarylegalchanges. Howdidmandatingcounsel
foryouthschargedwithfeloniesandrelabelingmanymisdemeanorsasstatusoffensesaffect
thedeliveryoflegalservices?Didratesofrepresentationofthoseyouthseligibleforappointed
counselincrease?Didthdawreducetheprevalenceofjusticebygeographyespeciallyforyouths
inruralcounties?Didjudgescomplywithrestrictionsontheappointmentofcounselforyouths

chargedwithstatusoffenses?WeanswerthesequestionsintheFindingsandAnalysissection.

Data

Weusedatabasedonalldelinquencyandstatusoffensepetitionsfiledin1 994(theyearbefore
thelawchanged)andin1999 (afterthestatutorychange) toallowaperiodforthejuvenile
courtstoimplementthe reforms. TheMinnesotaLegislaturedidnotenactanyothersignifi-
cantchangesinthejuvenilecodebetweenthe1995 JuvenileCrimeLawanddecriminaliza-

tionamendmentand1999. !'Beforeandaftertheenactmentofthel995law,membersofthe

1. See Minnesota Statutes, amended, 1996 c. 408 Art. 6§ 2and 5; 1997 ¢. 239 art 6 § 19; 1998 c 367 art 10 § 5.
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JuvenileJusticéTaskForceandtheMinnesotaSupremeCourtundertookeffortstoeducatethe
judiciary,prosecutorsanddefenselawyers,aswellasthepublicabouttheproposedsubstantive
changes. Duringthe 1994legislative process, Task Forcemembers—whichincludedjudges,
prosecutorsand publicdefenders,aswellaslegislators—metregularlywithlawmakersand
juvenilejusticestakeholdersandgarnerededitorialsupportfortheproposals(Feld,1995). A
6-monthgapextendedbetweentheenactmentofthelaw(May5,1994)anditseffectivedate
(January1,1995) (Feld, 1995). Duringthisperiod, theMinnesotaSupreme Courtempan-
elledaJuvenileCourtRulesAdvisoryCommitteechairedbytheSupremeCourtJusticewho
headedthéTaskForcetodraftrulesofproceduretoimplement thestatutorychanges. During
thisinterimperiod, theJusticemadeseveral presentationsto thestatejudiciaryandcontinu-
ingjudicialeducationprogramsthatdescribed theimpendingchanges. ThePresidentofthe
MinnesotaCountyAttorneysAssociationandtheStatePublicDefender,bothofwhomserved
ontheTaskForce,conductedseveraleducationalprogramsfortheirmembers.OnAugust29,
1994, thelegal-scholarmemberoftheTaskForce,whosubsequentlyservedascoreporterfor
theSupremeCourtRulesCommittee,gavetheplenaryaddressat theannualmeetingofthe
CriminalJusticelnstitute—Minnesota’scontinuinglegaleducationprogramforprosecutors,
defensecounsel,andjudges—andconducted severalworkshopstoinform practitionersofthe
impending changes(Feld,1995) Thus,juvenilecourjudgesandpractitionerswerewellaware
ofthechangesmandatedbythenewlaw.Thesedataprovide auniqueopportunitytoconduct
anatural,pre-andpostreformimpactstudy(CampbellandRoss,1968).
Althoughprosecutorsorcourtpersonnel closemanyreferralswithdismissal, diversion,
orinformalprobation,afteracountyattorneyfilesapetitiontoinitiatetheprocessformally,
countycourtadministratorsenterdataonpetitioneddelinquencyandstatus offensecasesinto
theMinnesotaCourtdnformationSystem(MnCIS) MnClScase-specifiadataincludetheyouth
identificationnumberage sex,andracesdateandsourceofthereferraloffense(s)representation
bycounsel;andcourtprocessinginformationeachtimeacourtactivityordispositionoccurs.
Courtsusethisinformationtoschedulehearings,maintaincalendarsandmonitorcaseswhich
arereliable,business-recorddata.
MinnesotaprovidesannualMnClSdatafilestotheNationalJuvenileCourtDataArchive
(NJCDA)attheNational CenterforJuvenileJustice(NJCDA,2007). TheNJCDAreceives
dataannuallyfromthejuvenilejusticesystemsof38states,itcleansandverifiesthesubmitted
data,anditgeneratesstandardized case-leveldatafiles. The NJCDAdevelopeda78-offense
codingprotocoltoconvertdifferentstates'delinquencyandstatusoffensedataintoauniform
format Thisstandardformatpermitscross-statecomparisonsandnationalaggregationofstates’
juvenilecourtdata. WerecodedtheNJCDA78offensestocorrespondwithMinnesota’sclas-

sificationsoffelonies,grossmisdemeanors,misdemeanors,andstatusoffenses.
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TheMnCIS-NJCDAuniwofcountordinarilyiscase disposed. ~ “Forouranalyses,theNJCDA
convertedannual MnCIS case-based petitiondataintoindividualyouth-based datafilesfor
1994and1999.Eachyouthreceivesauniqueidentifyingnumberthatjuvenilecourtsusefor
subsequentappearances. TheNJCDAmergedayouth'smostrecentpetitioninthecurrentyear
(1994and1999)withtheannualdatafilesoftwopreviouscalendaryears(1992with1993and
1997with1998) Matchingyouthsidentificationnumbersacrossyearsenabledustoreconstruct
thepriorrecordsofpetitions,adjudications,anddispositionsofjuveniles. Weclassifiedyouths
basedonthemostseriouschargepetitioned. Datareflectyouths’mostseriouscurrentreferral
andpriorpetitions,adjudications,anddispositionsfortwoormoreprecedingyears.

Scorr(1979)andthestatuterequirejudgestoappointcounselforyouthswhosesentence
willaffecttheirresidentialorcustodystatus. Weusedout-of-homeplacementto measurethe
severityofdisposition.Out-of-homeplacementincludesdispositionsthatremove achildfrom
hisorherhomeandplacehimorherinagrouphome,fostercare,in-patientpsychiatricor
chemicaldependenttreatmentfacility,orasecureinstitutionsuchasacountyhomeschoolor
statetrainingschool. Although placementsinafosterorgrouphomeandatrainingschoolare
qualitativelydifferenceexperiences,thelawrequiresjudgestoappointcounselforanydisposi-
tionthataffectsayouth’sout-of-homeresidentialstatus.WeusedcensusdefinitionsofStandard
MetropolitanStatisticalArea(SMSA)andyouth-populationdensitytoclassifycountiesasurban,

suburbanandsmallurban,orrural.  3%°

2. Each case represents a petition filed for a new delinquency or status offense, regardless of the number of
violations alleged. A case is disposed when the juvenile court takes some definite action on the petition
(e.g., dismisses a case, sets a hearing date, adjudicates a youth, refers him or her to a treatment program,
etc.). Disposed does not mean that the court closed or terminated contact with a youth but only that it
took some action. A youth might be referred to juvenile court several different times during a calendar
year, and each petition comprises a separate case. As a result, juvenile courts might file several peti-
tions against youths for different referrals, and each petition might allege one or more offenses. Multiple
referrals of a juvenile might overstate the number of youths against whom courts file petitions, whereas
multiple charges in a single petition might understate the volume of delinquency in a county. The case
disposed unit of count does not reflect either the total number of individual youths whom courts process
or the number of separate offenses juveniles commit.

3. Urban counties were located within an SMSA, had one or more cities of 100,000 inhabitants, and had a
juvenile population of at least 50,000 youths aged 10-17 years. By these criteria, Hennepin County (Min-
neapolis) and Ramsey County (St. Paul) are urban counties.

4. We classified counties as suburban or small urban if they were located within a metropolitan SMSA (subur-
ban) or if they were located within their own SMSA (small urban), they had one or more cities of 25,000 to
100,000, and a juvenile population aged 10-17 years of more than 7,500 but less than 50,000 youths. Eight
counties met these criteria. The Twin Cities suburban counties include the following: Anoka, Dakota, Scott,
Washington, and Wright counties. The small urban counties and their principle cities include the following:
Olmsted (Rochester), St. Louis (Duluth), and Stearns (St. Cloud).

5. We classified Minnesota's remaining 77 counties as rural because they were located outside of an SMSA,
had no principal city of 25,000 or greater, and had fewer than 7,500 juveniles aged 10-17.
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Findings and Analyses

Petitions Filed in Juvenile Courts
Wefirstexaminedhowdecriminalizingmanymisdemeanorsandconvertingthemintostatus
offensesaffected thenumberofdelinquencyandstatusoffensepetitionsfiled. Figure 1 uses
annualstatistical workloadreportsgeneratedbytheMinnesotaSupremeCourt. Thesereports
usetheoriginalMnCIScase-baseddataandreflectthetotalnumberofpetitionsfiled rather
thanthenumberofindividualyouthsagainstwhomcourts filedpetitions.Figurelshowsthe
numberofdelinquencyandstatusoffensepetitionsfiledbetween1 994and1999.In1994,the
statefiled42,545petitions—31,674delinquencypetitionsand1 0,87 Istatusoffensepetitions.
Delinquencyfilingsincluded11,019felonypetitions,2,201gross misdemeanorpetitions,and
18,454 misdemeanor petitions(MinnesotaSupremeCourtResearchand Planning, 1995).
Misdemeanorpetitionsaccountedformorethanhalf(58%)of alldelinquencyfilings.Status
offensepetitionscomprisedapproximately26%ofallchargesfiled.

FIGURE 1

Minnesota Juvenile Delinquency & Status Offense Filings, 1994-1999
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Source. Minnesota Supreme Court, Research and Planning Office, State Court Administration, Statistical Highlights Minnesota State
Courts, 1994-1999.
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Thel995lawdramaticallyalteredthefilingsofdelinquency,misdemeanor,andstatusoffense
petitions.Thetotalnumberofpetitionsfiledincreasedfrom42,545in1994t057,888in1999.
Thenumberoffelonyandgrossmisdemeanorspetitionsfiled remainedrelativelyconstant.
Consistentwith thenationalcrime-dropinseriousyouthcrimebetween1994and 1999,
felonypetitionsdecreasedfrom11,019t09,462filings,whereasthesmallernumberofgross
misdemeanorpetitionsincreasedsomewhat(SnyderandSickmund,2006). 6
Thel995lawretaineddelinquencyjurisdictionoveryouthschargedwithseriousmisde-
meanoroffensesbutdecriminalizedmostmisdemeanors. Byrelabelingthesecrimesasstatus
offenses,thenumberofmisdemeanorpetitionsdeclinedmorethan40%(18,454in1994to
13,085in1999).Becausemisdemeanorpetitionshadcomprisedmorethanhalf(58%)ofall
delinquencyfilingsin1994,thetotalnumberofdelinquencyfilingsdeclinedmorethan27%
(from31,674in1994t025,030in1999).Bycontrast,thenumberofstatusoffensepetitions
filedskyrocketed.In1994, thestatefiled 10,87 1statusoffensepetitions. By 1999, statusof-
fensepetitionsmushroomedto32,858—athreefoldincrease—andcomprisedmorethanhalf

(57%)ofallpetitionsfiledinjuvenilecourts.

Youths Convicted in Juvenile Courts

TablelusestheNJCDAoffender-baseddatatoreportdescriptivestatisticsonthenumberof
individualsconvictedoffelony,misdemeanorandstatusoffensesinl 994and1999fortheentire
stateaswellasseparatelyinurban,suburban/smallurban,andruralcounties. Thedescriptive
statisticsincludeyouths genderandage, themostseriousoffenseatdisposition,priorrecord,
attorneyrepresentation,andsoon. 7

Inboth1994and 1999, malesrepresented morethantwothirds(71.8%in1994and
68.5%in1999) ofyouthsinjuvenilecourts. Inbothyears, prosecutorscharged thelargest

6.  We used Federal Bureau of Investigation arrest statistics compiled by the Office of Juvenile Justice and
Delinquency Prevention to calculate the total number of juvenile arrests and the number of arrests
recoded to reflect felony, misdemeanor, and petty/status offenses in 1994 and in 1999. Total arrests
increased by 10.6% between 1994 (63,639) and 1999 (70,387). Felony arrests decreased by 6.3% (12,263
in 1994 and 11,495 in 1999) and misdemeanor arrests decreased by 85.9% (37,507 in 1994 and 5,295 in
1999). Conversely, arrests for petty/status offenses increased by 286.4% (13,869 in 1994 and 53,590 in 1999)
(Puzzanchera, Adams, Snyder, and Kang, 2007). The arrests patterns mirror the changes in petitions filed
between 1994 and 1999.

7. The data-collection instruments and practices of agencies necessarily constrain secondary analyses, and
this study reflects those limitations. For example, in 1994, the MnCIS form included petitioned juveniles’
pretrial detention status, but it dropped that variable from later data-collection instruments even though
youths'detention status affects both the appointment of counsel and the subsequent disposition (Feld,
1989, 1991). In addition, many court administrators do not systematically record data on the race of juve-
niles.

In 1994, the MnCIS forms included data on representation by attorney at filing as well as at disposi-
tion. In 1999, it recorded only data on representation by attorney at disposition. Fortunately, in 1994, the
rate of representation for juveniles increased substantially between filing and disposition. The rates of
representation for youths charged with a felony increased from 33.7% at filing to 65.7% at disposition. For
youths charged with a misdemeanor, the rate increased from 21.8% to 38.8%. For juveniles charged with a
status offense, the rate increased from 11.5% at filing to 19.6% at disposition. Thus, the rate of representa-
tion at disposition clearly provides the more valid and reliable indicator of the presence of attorneys.
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pluralityof17-year-oldjuveniles, followed by 16-year-oldyouths,andsoon. ¥Thenumber
andpercentageofjuvenilesconvictedoffelony, misdemeanor,andstatusoffensesreflectthe
legislativechanges. °In1994,juvenilecourtsconvictedapproximatelyonefifth (19.1%) of
youthsoffelonies, nearlyhalf(49.8%) of misdemeanors,androughlyonethird (31.1%) of
statusoffenses.In1999,juvenilecourtsconvictedalmostthesamenumberofyouthsoffelo-
niesaspreviously(5,758in1994and5,657in1999).Becausethenumberofyouthscharged
increasedsubstantially(from30,181in1994t039,260in1999) feloniesonlyaccountedfor
oneseventh(14.4%)ofallconvictions.Asaresultofdecriminalizingmostmisdemeanors,the
numberofyouthsconvictedofmisdemeanorsplummeted(from15,044in1994t03,522in
1999)fromapproximatelyhalf{49.8%)toapproximatelyonetenth(9.0% )ofyouthsconvicted.
Bycontrast,juvenilesconvictedofstatus offensesincreasedthreefold(from9,379in1994to
30,081in1999)andcomprised76.6%ofjuvenilecourts’dockets.Asimilarpatternprevailed
throughoutthestate. '“Thus,thelegislativestrategytoreducethenumberofyouthspotentially
eligibleforpublicdefendersclearlysucceeded.

Inbothyears,mostyouthsappearedinjuvenilecourtsforthefirsttime(57.4%in1994
and52.2%in1999).Anadditionalquarter(28.3%in1994and28.9%in1999) hadonly
oneortwopriorreferrals.Offenderswiththreeormorepriorreferralscomprisedlessthanone
fifthofyouths(14.3.%in1994and19.0%in1999).Smallerproportionsofyouthsinurban
countiesappearedinjuvenilecourtsforthefirsttime(44.4%in1994and47.6%in1999)than
didtheirsuburban(59.1%in1994and52.4%in 1999)orrural(62.5%in1994and54.8%
in1999)counterparts.

Representation by Counsel in Juvenile Courts

Thel 995lawmandatedtheappointmentofcounselorstand-bycounselforyouthschargedwith
feloniesandgrossmisdemeanorsorfacingout-of-homeplacement.  '"Toreducethenumbersof
youthseligibleforrepresentationbythepublicdefender,itdecriminalizedmostmisdemeanors
andrestricteddispositionsofstatusoffenders.In1994,courtsconvictedmorethantwothirds

8. Avyouth’s age at the time of offense rather than at the time of adjudication or convictions determines
Minnesota juvenile court jurisdiction. A few youths (4.1% in 1994 and 3.8% in 1999) “aged-out”of juvenile
court, but the court's dispositional authority over them continues until age 19 or even 21 (Podkopacz and
Feld, 2001).

9. Recall that Figure 1 reported the number of separate petitions filed rather than the individual youths
charged or convicted. As a result of dismissals, acquittals, continuances, plea bargains, and charge reduc-
tions, some attrition occurs between the number and the seriousness of the offenses with which the state
initially charges a youth and the offense for which the juvenile court ultimately convicts and sentences a
youth.

10.  Chi-square tests indicate a significant difference between 1994 and 1999 for offense types by geographi-
cal location. Statewide (=17,117.94, df = 3, p < .001), urban (=4,211.183, df = 3, p < .001); suburban (=
4,979.145,df =3, p < .001); and rural (= 7,976.545, df = 3, p < .001).

11. Court administrators recorded appointment of counsel and stand-by counsel on MnCIS forms to notify
them of appearances, calendar changes, and so on. For clarity of analysis and presentation, we combined
felony and gross misdemeanors because the law treats them similarly.
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(20,8020r68.9%)ofallyouthsoffeloniesandmisdemeanorsforwhichtheywereentitledto
representation.In1999,juvenilecourtsconvictedlessthanonequarter(9,1790r23.4%) of
youthsoffeloniesormisdemeanors,andtheremainingthreequarters(76.6%)ofyouthswere
convictedofstatusoffensesforwhichthelawdidnotrequireappointmentofcounsel.

Table2reportsjuvenilesratesof representationbytypeofoffense—felony,misdemeanor,
andstatus—forthestateandinurban,suburban,andruralcounties.Lawyershistoricallyrep-
resentedproportionallyfeweryouthsinruralcounties,soweexaminedwhetherthelegislative
changesdecreasedjusticebygeography.BecausetheMinnesotalegislatureintendedtoreduce
thecostsofcounsel, weexaminedtheimpactofdecriminalizingmisdemeanorsonrepresen-
tationofstatusoffenders.In1994,attorneysappearedatonly38.0% ofthedispositionsof
delinquentsandstatusoffenders. Lawyersaccompanied mostyouthsinurban(52.1%)and
suburban(51.8%)countiesbutaccompaniedlessthanonequarter(23.5%)ofyouthsincherural
counties—clearevidenceofjusticebygeography.In1999,thestatewiderateofrepresentation
declinedto32.7%ofalldelinquentsandstatusoffendersbecauseof thedramaticincreasein
statuspetitionsfiled. Theratesofrepresentationdecreasedsignificantlyinurbanandsuburban
countiesbutincreasedinruralcounties. '

Fortheentirestate thenumberofyouthsconvictedofafelonyandtheirrateofrepresenta-
tionremainedessentiallyunchangedbeforeandafterthelawchanged(5,737[65.7%]in1994
and5,618[63.9%]in1999).Despitetheexplicitmandatetoappointcounselfora/lyouths
chargedwithfelonies,juveniles’rateofrepresentationremainedunchanged—lowerthanthat
foradultschargedwithfeloniesorforjuvenilesinsomejurisdictions (Feld, 1988b; Harlow,
2000).Forthesefelonyoffenders,judgescontinuedtodowhattheyalwayshaddone.

Juvenilecourtsretaineddelinquencyjurisdictionoverthemoreseriousmisdemeanors(e.g.,
contemptofcourt,assault,domesticassault,prostitution,arson,dangerousweapons,etc.)for
whichout-of-homeplacementremainedadispositionaloption.Althoughthenumberofyouths
convictedofmisdemeanorsdeclinedfourfold (from 14,957in1994t03,509in1999), the
rateofrepresentationofthosedelinquentswhoremainedeligibleforappointedcounselnearly
doubled(from38.8%in1994t067.0%in1999).Forseriousmisdemeanors,weobserveda
greater,albeitincomplete,judicialcompliancewiththelaw.Inurbanandsuburbancounties,
theratesofrepresentationofyouthsconvicted ofseriousmisdemeanorsactuallyexceeded
thoseofyouthsconvictedoftelonies,andinruralcounties, theyalmostmatchedthem.Even
thoughthenumberofyouthsconvictedofstatusoftensestripled, theirlowrateofrepresenta-
tionremainedessentiallyunchanged(from19.6%in1994t022.9%in1999)andsuggestsa
highdegreeoforganizationalmaintenanceorhomeostasis. Thus,beforethechanges, lawyers
representedtwothirds(65.7%)ofyouthsconvictedoffelonies,morethanonethird(38.8%)
ofyouthsconvictedofmisdemeanors,andalmostonefifth (19.6%) ofyouthsconvicted of

statusoffenses.Afterthechange,lawyersrepresentedtwothirdsofyouthsconvictedoffelonies

12. Chi-square tests indicate a significant difference between 1994 and 1999 for overall attorney presence by
geographical location: statewide (= 206321, df = 1, p < .001); urban (= 591.793, df = 1, p < .001); suburban
(=408.750,df =1, p <.001); and rural (= 130.584, df = 1, p < .001).
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(63.9%)andmisdemeanors(67.0%)andrepresentedapproximatelyonefifth(22.9%)ofstatus
offenders. Theonlysignificantchangeinattorneypresenceoccurredforyouthschargedwith
seriousmisdemeanors.

Wenextexaminedthechangesinratesofrepresentationforyouthsconvictedoffelony,
misdemeanor,orstatusoffensesindifferentpartsofthestate. Inexplicably, theratesofrepre-
sentationofjuvenilesconvictedofafelonyactuallydeclinedinurban(-8.9%)andsuburban
(—13.9%) counties. Bycontrast, ratesofrepresentationforruralyouthsconvictedoffelonies
increasedl1.2%andapproachedparitywithurbanandsuburbancourts Afterthelawchanged,
theratesof representationofyouthscharged with seriousmisdemeanorsincreasedsubstantially
throughoutthestate. Although therateofrepresentationofyouthsconvicted oftheserious
misdemeanorsincreasedinurban (+15.8%) andsuburban(+18.5%)counties,itmorethan
doubledinruralcountiesfrom?23.1%t060.9%.Bothofthesechangessubstantiallyreduced
thehistoricpatternofjusticebygeography.Givingthepublicdefendertheauthoritytorepre-
sentdelinquencycasesandthe1995lawclearlyhadapositiveimpactonthedeliveryoflegal
servicesinruralcounties.

TheMinnesotalegislaturebarredout-of-homeplacementofstatus offendersinaneffort
tocurtailtheirrighttorepresentationatpublicexpense.Attorneysrepresentedaboutonefifth
ofstatusoffendersin1 994(19.6%)andin1 999(22.9%) Theratesofrepresentationdecreased
inurbancounties(~10.7%),remainedessentiallyunchangedinsuburbancounties(+3.0%),
andincreasedinruralcounties(+9.3%).Becausethenumbersofyouthsconvictedofstatusof-
fensesmorethantripledintheinterim evenwiththeidowerratesofrepresentation,theoverall
demandforlegalservicesincreased Althoughthel 995lawprohibitedjudgesfromappointing
publicdefendersforstatusoffenders,inboth1994and1999,publicdefendersappearedwith
virtuallyallstatusoffenderswhohadcounsel (95.1%in1994and95.5%in1999).Because
attorneysrepresentedroughlysimilarnumbersofdelinquentsandstatusoffendersbeforeand
afterthechanges(from11,402in1994t012,785in1999),theMinnesotalegislaturedidnot

achieveitsgoalofreducingcosts.

Logistic Regression Predicting Attorney Presence

Weusedlogisticregression toestimatewhich factorsinfluenced thepresenceofattorneys
beforeandafterthelawchanged. Asnoted, theoriginal MnCIS petition-baseddatadidnot
systematicallyincluderacialdemographicdatainall87counties,andmostcountiesreported
ahighrateof ‘unknown”racedata. Toovercomethisproblem, weestimated nestedmodels
withandwithouttheracevariable Ineachyear,racewasasignificantfactorthatpredictedthe
presenceofattorneys.Ifweexcludedracefromourmodels, thentheeffectofoffensetypeor
geographidocationcouldbeinflatedartificiallybecausetheraceofajuvenilecouldcontribute
tosomevariationinthesevariables. Therefore,wecontrolledforraceandincludedadummy
variableforunknownrace datatoadjustproperlyfortheeffectsoftheotherpredictors Table3

reportstheracecategoriesbyyearandthenumberandpercentofyouthsofeachracecategory
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representedbyanattorney.Inl 994,54%ofthecasesreportedunknownracedataasdid40.9%
ofthecasesin1999.  "*Becauseofthehighnumberofcasesreportingunknownracedata,we

mustinterpreteffectscausedbyracecautiously.

TABLE 3
Race Descriptives
1994 1999
N % N %
Overall race descriptives
White 10,910 36.0 16,672 423
Black 1,542 51 3,791 96
Native American 947 3.1 1,157 2.9
Hispanic 142 0.5 1,025 2.6
Asian/South Pacific 376 12 624 16
Unknown Race 16,353 54.0 16,100 409
Total 30,270 39,369
Attomey presence by race

White 3,390 296 4802 374
Black 770 6.7 1,483 116
Native American 364 3.2 438 34
Hispanic 64 06 435 34
Asian/South Pacific 154 13 248 19
Unknown Race 6,708 58.6 5,431 43
Total 11,450 12,837

Tabledshowsthelogisticregressionmodelspredictingattorneypresence.ModelslandII
reportthefactorspredictingattorneypresenceinl 994andinl 999,whereasModellllexamines
whetherthefactorsaffectingattorneypresenceatdispositionaresignificantlydifferentdepending
ontheyear.Wecodedthedependentvariable(attorneypresence)asadichotomousvariable(1=

private/publicattorneypresent,0=noattorneypresentatthedisposition). "Wecomparedthe

13.  Cross-tabulations of the race variable by Minnesota’s 87 counties revealed that all counties report un-
known race data. No apparent pattern emerged for unknown race data across urban, suburban, or rural
counties.

14.  We combined the two types of representation (private and public defender) because private attorneys
represented a low number and similar proportion of youths in each year. Of the 30,270 petitioned cases
in 1994, only 633 (2.1%) juveniles retained private attorneys, 10,817 (35.8%) had public defenders, and the
remaining 18,663 (61.7%) youths were unrepresented. Of the 39,369 petitioned cases in 1999, only 762
(1.9%) juveniles had private attorneys, 12,075 (30.7%) had public defenders, and the remaining 26,348
(66.9%) juveniles were unrepresented. In 1994, private attorneys represented 4.4% of youths charged with
felonies, 1.9% of those charged with misdemeanors, and 1.0% of those charged with status offenses. In
1999, private attorneys represented 5.1% of youths charged with felonies, 4.0% of those charged with
misdemeanors, and 1.1% of those charged with status offenses. In short, the numbers and proportions of
youths represented by private counsel were small and did not change. We attributed the predominance
of public defense representation to the Minnesota Rule of Juvenile Court Procedure 3.02, which bases
eligibility for public defender representation on a child’s income and assets rather than on that of his or
her parents.
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effectofyouthsconvictedofmisdemeanorsorstatus offensewith thoseconvictedoffelonies.
Forpriorrecord,wecomparedyouthswithnopriorrecordtothosewithoneor two,threeor
four,andfiveormorepriorreferrals. Toassesstheimpactofgeographiclocale, weincluded
variablesforurban,suburban,and ruralcounties. Demographicvariablesincludeage,gender
(male=1;female=0),andrace(usingWhiteyouthsasthereferencecategory).

Models IandIIallowustoexaminethefactorsthatpredictthepresenceofattorneysin
1994and 1999separately.Inbothyears, the independentvariableforoffensetypeisimpor-
tant.In1994 juvenileschargedwithmisdemeanorswere65.8%/ess likelytoberepresentedby
counselthanyouthschargedwithfelonies.  *In1999 aftertheMinnesotal egislatureretained
delinquencyjurisdictiononlyoverseriousmisdemeanors,youthsconvictedofmisdemeanors
werel5.6%more likelytoberepresentedbyanattorneythanjuveniles chargedwithafelony.
AstheMinnesotaLegislatureintended,youthsconvictedofastatusoffensewerelesslikelyto
havecounselpresentatdispositionthanwereyouthsconvictedoffelonyoftenses(—87.2%for
1994and-82.2%for1999) .Notsurprisingly,inbothyears,juvenileswithpriorreferralswere
morelikelytohaveanattorneythanwerethoseyouthsmakingtheirfirstappearance,andthe
likelihoodofcounselincreasedwith thenumberofpriorreferrals. Youthswithfiveormore
priorreferralsweretwiceaslikelytohavecounselpresentasyouthsappearinginjuvenilecourt
forthefirsttime.

Inlightofearlierresearchreportingjusticebygeography(Brayetal.,2005; Burrusand
Kempf-Leonard,2002;Feld,1991) ,wetestedwhethertrialinurban suburban,orruralcourts
affectedyouths’likelihoodofrepresentation. Inboth1994and 1999, juvenilesconvictedin
suburbancountiesweremorelikelytoberepresentedthanyouthsprocessedinurbancounties.
Bycontrast,juvenilesconvictedinruralcountieswerelesslikelythanthose inurbancounties
tohaveanattorneypresent. However,in 1994, juvenilestriedinruralcountieswere69.3%
lesslikelytoberepresentedbyalawyerthantheirurbancounterparts,whereasin1999, rural
juvenileswereonly17.4%lesslikelytoberepresentedthanurbanyouths.

Inboth1994and1999 ageisnegativeandsignificantlyrelatedrothepresenceofcounsel—
olderjuvenilesarelesdikelythanyoungeryouthstohaveanattorneypresentattheirdisposition.
Inboth1994and1999,malesweremorelikelythanfemalestoberepresentedbyanattorney.
Interpretingtheraceeffectscautiously,in1994,Blackyouthsweretheonlyracialgroupthat
waslesslikelythanWhitestohaveanattorneypresent;however,in1999 allyouthsreporting
racedataweremorelikelythan Whiteyouthsto haveanattorneypresent.

Toexaminewhethertheeffectsofattorneypresenceadispositionaresignificantlydifferent
dependingontheyeatbyoffensetypeandcounty,Modellllcombinesthel 994and1999data
setsandcontrolsforyearbyaddingsignificantinteractionterms. Theinclusionofinteraction
termsallowsustoanalyzewhetherthedifferencebetweenthelogisticcoefficientsin1 994and
1999issignificant. Theinteractionsforyearbygeographiclocalearesignificant. Betweenthe

15.  For ease of interpretation, the exponentiated beta also can be calculated into percent change using the
following equation: Expf3 — 1 x 100 = percent change (Knoke, Bohrnstedt, and Mee, 2002).
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TABLE 4

Predicting Attorney Presence at Disposition

Model I Model Il Model llI
(1994) (1999) (1994 and 1999)
B Exp(B) B Exp(B) B Exp(B)
Offense characteristics
Misdemeanor (vs. felony) —1.073*** 342 145%* 1.156 1.057%** 347
(.035) (.046) (.035)
Petty/ status (vs. felony) —2.053%** 128 -1.728 178 —2.012%%* 134
(.042) (032) (.047)
Priors
One to two priors (vs. no priors) 0227%% 1863 A0 1,506 S04%*x 1.656
(031) (.028) (.021)
Three to four priors (vs. no priors) 913 2493 J8E 2183 8377 2309
(.048) (.040) (031)
Five or more priors (vs. no priors) 1.085°** 296 939%*** 2.558 998*** 2712
(.058) (.042) (.034)
Geographical location
Suburban (vs. urban) 162°%% 1176 297%** 1.345 197 121
(.037) (.035) (.036)
Rural (vs. urban) —1.182%** 307 —190*** 826 —1.150%** 316
(.036) (.036) (.034)
Demographic characteristics
Age —075%** 307 —.]92%** 826 —1.150%** 316
(.036) (.036) (.034)
Male (vs. female) J34%% 1144 2877 1332 2237 1.25
(.031) (.027) (2)
Black (vs. White) -131% 877 250%** 1.284 122%x* 113
(.064) (.045) (.037)
Native American (vs. White) 122 113 185%* 1.203 158 1171
(.078) (071) (.053)
Latin American (vs. White) 239 1.27 576%** 1778 S17%%* 1.677
(.188) (.075) (.069)
Asian (vs. White) 6127%% 1844 4847 1622 528 1.695
(.199) (.093) (.073)
Unknown (vs. White) 457157 439%** 1.55 A57%*x 1.569
(.030) (.028) (.020)
Year (1=1999) — — — — —504%%* 604
(.051)
Year*suburban — — — — 065 1.067
(.048)
Year*rural — — — — 913%% 2492
(.046)
Year*misdemeanor — — — — 1.195%%* 3.305
(.058)
Year*petty/status offense — — — — 270
—-052 1313
(onstant 1582°%% 4864 1.725%** 5615 1.198%** 6.805
(123) (119) (.089)
(hi-square (df) 6,795.635%** 6,942.746*** 13,844.002%**
(14) (14) (19
=L 32,919.600 42,229.947 75,247.427

*p < .05.%*p < .01.%%p < .001.
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years1994and 1999, therelativerankingstaysthesame. Suburbancountiesaremostlikely
tohaveanattorneyatdisposition,followedbyurbancounties,withruralcountieshavingthe
lowestlikelihoodothavinganattorneyatdisposition.Butcomparingthesametypeofcounty
acrossyears,urbanandsuburbancountiessecadropintheoddsforattorneypresencebetween
1994and1999,whereasruralcountiesseeanincrease. T hus,theinteractiontermsconfirmour
argumentthatthel1995lawsignificantlyreducedjusticebygeographyforruralcounties.
Theinteractionforyearbyoffensetypeisalsosignificant. Between1994and 1999, the
relativerankingforoffensetypepredictingattorneypresenceatdispositionremainsthesame.
Youthsconvictedofstatusoffenseshavethelowestoddsothavinganattorneypresentatdis-
position, followedbyfelonyoffenders,withmisdemeanoroffendershavingthehighestodds
ofhavinganattorneypresentatdisposition.Theinteractiontermsallowustocompareoffense
typesacrossyears. Between1994and1999,youthsconvictedoffelonyandstatusoffensesshow
adecreascinoddsofrepresentation,whereasyouthsconvictedofmisdemeanoroffensesshowan
increaseintheoddsofhavinganattorney. Thelegislativenarrowingofmisdemeanoroffenses

hadasignificantlygreaterimpactonpredictingattorneypresencein1 999thanin1994.

Discussion and Conclusion
Forseveraldecades,Minnesotahasstruggledtocomplywith Gault's(1967) mandatetopro-
videjuvenileswithassistanceofcounsel. Thel995lawrequiredjudgestoappointcounselfor
youthschargedwithfeloniesandin casesinwhichjudgesremovedyouthfromhome,butthe
Governorvetoedthefundsnecessarytoimplementthelegalmandate. Asacost-savingstrategy,
theLegislaturecreativelyredefinedmostmisdemeanorsasstatusoffenses,barredout-of-home
placements,andtherebyeliminatedjuveniles’constitutionalrighttocounsel.
Thel995lawreformsproducedamixedandsomewhatdisappointingimpactontheap-
pointmentofcounsel.Bothin1 994and1999 thedatapresentedinTableddescribepredictable
factorsassociatedwithappointmentofcounsel—youthswhoareyounger,male,chargedwith
felonies,andwithmoreextensivepriorrecordsaremorelikelytohavelawyersthanare youths
whodonotsharethosecharacteristics.
Despitelegislativeeffortstoincreaserepresentationofyouthschargedwithfelonies, the
statewiderateatwhichcounselappeared remainedessentiallyunchanged. Thejudicialnon-
compliancesuggestsahighleveloforganizational maintenanceandstabilityincourtroom
workgroupsas wellasanadaptivestrategy tohandlecasesefficientlyandlimitcosts. The
changesinlawandcourtrulesshouldhaveproducedadramaticincreaseinfelonyratesof
representationcomparablewith thatwhichoccurredwith theseriousmisdemeanants. Rates
offelonyrepresentationimprovedonlyinruralcounties,wherethepresenceofcounsellong
hadlaggedbehindurbanandsuburbancounties. Weattributedthisincreasetochangesthat
gavethestatepublicdefenderauthoritytorepresentdelinquentsandtothe 1995law,which
mandatedtheappointmentofcounsel. However, inexplicabledeclinesinratesoffelonyrep-
resentationinurbanandsuburbancountiesoffsettheimprovementsinruralMinnesota. By

contrastwiththemixedfelonyresults,ratesofrepresentationofdelinquentyouthsconvicted
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ofseriousmisdemeanorsincreasedsubstantiallythroughoutthestateandmorethandoubled
intheruralcounties. Weattributedthisfindingtodecriminalizingmostmisdemeanorsandto
reducingthenumbersofyouthseligibleforcourt-appointedcounselaswellastoimprovements
inthe deliveryoflegalservices.

Thefindingsraiseseveral policyquestionsthatthedatacannotanswer. Althoughrepre-
sentationofruralyouthsimproveddramatically,whydidthefelonyratesofrepresentationfor
urbanandsuburbanyouthsunexpectedlydecline? Despitetheclearlegislativeintentto the
contrarywhydidjudgescontinuetcallowonethirdofjuvenilesconvictedoffeloniesandserious
misdemeanorstowaivecounsel?Whether adelinquent pleadsguiltyorgoestotrial theoffense
anddispositiondefinethdegalrequirementsforjudicialappointmentofcounsel.Fourdecades
afterGault (1967) whydoesprovidinglawyersinjuvenilecourtsremainsoproblematic?T hese
findingssuggestacontinuingjudicialresistancetoformallegalrationalinitiativesinasubstan-
tivelyirrationalorganization.Dojudgestesistappointmentofcounseltomaintainautonomy
andpreservediscretion?Qualitativeobservationsofjuvenile court proceedingsoranalysesof
transcriptsofjudicialwaivercolloquiesmightprovideanswerstosomeofthesequestions.

Developmental psychologistshavearguedfordecadesthatjuvenileslack competenceto
exerciseorwaivelegalrights(Grisso,1980,1981;Grissoetal.,2003) Thel 995lawrecognized
thedevelopmentallimitationsofjuvenilesandmandatedtheappointmentofcounselorstand-by
counselforalljuvenileschargedwithfelonies seriousmisdemeanors,orwhofacedout-of-home
placement.Andyet, judgescontinuedtofindwaiversofcounsel despitethelegislativeprohibi-
tion.Statesmustadoptpoliciestoprohibitwaiversofcounselbyjuvenileschargedwithcrimes
anddevelopmechanismstomonitorjudicialcompliancewiththoserequirements.

Bycontrast,judgescontinuedtoappointcounselforaboutonefifthofstatusoffenders
despitetheunambiguouslanguagetothecontrary.Becausethestatuteprohibitedjudgesfrom
appointingcounselforyouthschargedwithstatusoffenses,whydidtheratesofrepresentation
forsuburbanandespeciallyruralyouthsincrease?Althoughlawyersonlyrepresentedaboutone
fifthoftheseyouths,whydidjudgescontinuetoassign,andwhydidpublicdefendersaccept,
appointmentstorepresentstatusoffenders? Appointingcounselforevenasmallproportion
ofthevastlymorenumerousstatusoffendersproducedanetincreaseinthenumber ofyouths
represented. BecausetheMinnesotaLegislatureintended toreducecostsbydecriminalizing
misdemeanors,judicialappointmentofcounselforanystatusoffendersonlycouldhavea
negativeimpactonthepublicdefendersbudgets.

Althoughitissalutarythatlawmakerschosetoprohibitincarcerationofunrepresented
youths,itisdispiritingthattheyalsocouldnotensurelawyersforalleligibleyoungoffenders.
Juveniles byvirtueofinexperienceandimmaturity,requireassistanceofcounseltounderstand
legalproceedings,toprepareandpresentadefense,tonegotiateguiltypleas,andtoensurefair
adjudications Althoughreducingthdikelihoodofincarcerationisalaudablegoal thelegislature
andcourtsshouldnotseekthatgoalbyforcingyoungpeopletoappearproseinlegal proceed-
ingswithwhichtheyareunfamiliarandforwhichtheyaremostassuredlyunprepared.Since

Gault(1967),delinquencyproceedings—especiallythoseinvolvingfelonychargesorcustody
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status—areseriousproceedingswithsigniﬁcantdirect,collateral,andlong—termconsequences
(Feld,2003a).Forthesematters,itisevenmoretruenowthanitwasthenthata“proceeding
wheretheissueiswhetherthechildwillbefoundtobe‘delinquent’andsubjectedtotheloss
ofhislibertyforyearsiscomparableinseriousnesstoafelonyprosecution”(Gault, 1967:36).
Inlightofthemixedsuccessoflawreforms,eithertheMinnesotaSupremeCourtortheState
PublicDefendershouldcreateadministrativeoversightmechanismstomonitorandassurethat
juvenilecourtjudgescomplywiththeunambiguouslegalrequirementtoappointlawyersfor

alleligibleyouths.
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