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INTRODUCTION

Law and emotions scholarship has reached a critical mo-
ment in its trajectory.! It has become a varied and dynamic
body of work, mobilizing diverse disciplinary understandings to
analyze the range of emotions that implicate law and legal de-
cisionmaking. Conferences, academic collaborations, and even a
number of law school seminars reflect its gradual dissemina-
tion.2 Yet mainstream legal academics have often greeted it
with ambivalence. They have not predictably viewed it as a re-
source for addressing questions within their substantive fields.
It is often treated as a novel academic pastime rather than an
instrument for addressing practical problems. This reception
contrasts sharply with that accorded two fields with significant
overlap with law and emotions: behavioral law and economics,
and the emerging field of law and neuroscience.? In the sense

1. “Law and emotions” scholarship explores the reciprocal relations be-
tween emotions and the law. It reflects pluralism along several dimensions: (1)
attributes of cognition: law and emotions scholarship values the affective di-
mensions of cognition as fully as the classically rational, rather than under-
standing them as “other” or as potentially problematic departures from ration-
ality; (2) cognate literatures: law and emotions scholarship may draw on
economics, biological science, and more objectivist social sciences, but it also
draws on literature, history, philosophy and other humanist disciplines; (3)
normative goals: law and emotions scholarship engages law not simply, or
even primarily, to correct the cognitive responses of legal subjects in favor of
greater rationality; it aims to modify law more fully to acknowledge the role of
specific emotions, or to use law to produce particular emotional effects.

For a thoughtful article heralding the emergence of the field which defines
it in somewhat different terms, see Terry A. Maroney, Law and Emotion: A
Proposed Taxonomy of an Emerging Field, 30 LAW & HUM. BEHAV. 119 (2006)
(arguing that law and emotions scholarship is organized around six approach-
es: emotion-centered, emotional phenomenon, emotion theory, legal doctrine,
theory of law, and legal actor).

2. See, e.g., Symposium on Law, Psychology, and the Emotions, 74 CHI.-
KENT L. REV. 1423 (2000).

3. In their interdisciplinary exploration of dimensions of cognition that
are not exclusively rational, these bodies of scholarship share common sub-
stantive ground with law and emotions work. They are not coterminous, how-
ever, in that some work within both behavioral law and economics and law
and neuroscience analyzes forms of judgment, decisionmaking, cognition, or
attributes of the mind which do not specifically involve emotion. Moreover, be-
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that all three challenge the narrow definition of rationality that
has informed traditional legal thought, they can be seen as
branches of the same tree or as related fields of scholarship.4
Despite this apparent proximity, however, several factors have
prompted a different response.

Law and emotions work is more epistemologically challeng-
ing to conventional legal thought than those variants that have
received wider recognition: it does not privilege rationality or
prioritize the objectivist epistemologies that have become cor-
nerstones of mainstream legal thought. It draws on humanistic
disciplines in addition to knowledge from the sciences and the
social sciences. It has arrived only recently at an explicit em-
brace of normativity. And it is more plural in its normative as-
pirations: it does not aim simply to correct legal subjects’ deci-
sionmaking in favor of rationality—the primary normative
impetus in behavioral law and economics scholarship>—but to
modify legal doctrine to acknowledge and encompass affective

havioral law and economics has, in some cases, a distinct normative project of
moving human beings whose decisionmaking is impaired by flawed heuristics
back in the direction of greater rationality. In noting the differential reception
of these related bodies of work, our point is not to critique them. We use beha-
vioral law and economics scholarship in this paper, as well as in our individual
work. Similarly, one of us is a faculty participant in the MacArthur Founda-
tion’s Law and Neuroscience Program and the other has used particular neu-
roscience works in her law and emotions writings. Our argument is, however,
that these valuable bodies of work should not be taken to stand for the entire
field of inquiry—into affective response or other departures from classically
defined rationality—in mainstream legal scholarship. This pattern, as we con-
tend below, is the product of a persistent dichotomizing of emotion and reason,
and a prioritizing of rationality as a normative goal. See infra Part II.

4. See Jeremy A. Blumenthal, Emotional Paternalism, 35 FLA. ST. U. L.
REV. 1, 2-3 (2007). According to Blumenthal:

At least two bodies of legal scholarship have recently challenged the
primacy of the traditional rational-actor, law and economics approach
to law and policy. The first, taking a cognitive-psychological or behav-
ioral economics approach, focuses on mental heuristics and biases
that lead to departures from optimal or rational decisionmaking. This
literature is voluminous and increasing. A second line of legal scho-
larship focuses on the role of emotion in legal judgment and decision-
making, whether by judges, juries, bureaucrats, legislators, or citi-
zens. Although somewhat less developed than the first, this line of
writing, and the empirical social science research it often seeks to in-
corporate, has likewise demonstrated departures from the traditional
conception of a rational decisionmaker.

5. See On Amir & Orly Lobel, Stumble, Predict, Nudge: How Behauvioral
Economics Informs Law and Policy, 108 COLUM. L. REV. 2098, 2099 (2008)
(book review) (“By understanding the ways in which individuals are suscepti-
ble to biases and flawed decisionmaking, law and policy can help improve in-
dividual and group behavior.”).
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response, or use law to channel, moderate, or foster the emo-
tions. From these features, mainstream scholars may have in-
ferred that law and emotions analysis is more distant from re-
cognizable modes of legal thought, less suited to recognizable
forms of legal normativity,® and therefore has less pragmatic
value.”

In this Article we respond to these doubts: law and emo-
tions is a vital field whose distinctive insights and plural me-
thodologies are essential, not simply to the full understanding
of the role of emotions in many domains of human activity, but
to their intelligent and responsible engagement by law. Our
main goal in this Article is therefore to explain the pragmatic
value of this school of thought, and enable broader application
of law and emotions analysis to pressing legal problems. Some
legal analysts may never be persuaded that emotions should
become a focal concern of the law. They may prefer to view law
as an arena that answers to the standards of rationality, draw-
ing on analyses such as behavioral law and economics to re-
spond to rationality’s limits. But for those who are prepared to
understand emotion not simply as a departure from rationality,
but as an affirmative mode of apprehension and response, the
law and emotions perspective offers a way by which legal actors
and institutions can both accommodate and influence crucial
dimensions of human experience.

To this end, this Article seeks to analyze the ambivalent
legal response to the law and emotions perspective. While the

6. For a thoughtful description of the centrality of particular forms of
normativity to legal scholarship, see Edward L. Rubin, The Practice and Dis-
course of Legal Scholarship, 86 MICH. L. REV. 1835 (1988). This attribute of
mainstream legal scholarship has been the subject of trenchant and inventive
critique. See, e.g., Pierre Schlag, Normative and Nowhere to Go, 43 STAN. L.
REV. 167 (1990); Pierre Schlag, Normativity and the Politics of Form, 139 U.
PA. L. REV. 801 (1991); Pierre Schlag, Stances, 139 U. PA. L. REV. 1059 (1991);
Steven L. Winter, Contingency and Community in Normative Practice, 139 U.
PA. L. REV. 963 (1991); Steven L. Winter, Without Privilege, 139 U. PA. L. REV.
1063 (1991). Although we concur in some dimensions of this critique, our point
is that one need not embrace it in order to see value in emerging law and emo-
tions work: this work reflects more conventional forms of legal normativity as
well.

7. Some readers contend not that law and emotions work lacks norma-
tive or pragmatic value, but rather that it is associated with forms of norma-
tivity that we should find threatening. Although we see this objection as less
prevalent than the belief that law and emotions work simply fails to provide
the kind of normative direction legal scholars and actors require, we will ad-
dress it below. See infra Part I11.C.
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recognition of emotional intelligence,® or the award of the Nobel
Prize to Daniel Kahneman,® suggest a growing public apprecia-
tion of the limits on human rationality, legal analysts may be
experiencing greater difficulty in relinquishing their rationalist
premises. In fact, we may be witnessing a recuperation of the
tendency to dichotomize and hierarchize reason and emotion:
one which casts doubt not on the presence of the emotions in
law, but on the value of analyzing and responding to that pres-
ence. Persistent legal skepticism about the emotions may also
explain the warmer reception that has met the challenge to the
assumptions of rationality offered by behavioral law and eco-
nomics.10 Countering this skepticism about emotions, by high-

8. See, e.g., DANIEL GOLEMAN, EMOTIONAL INTELLIGENCE: WHY IT CAN
MATTER MORE THAN 1Q 33-39 (1995) (explaining how “other characteristics,”
such as the ability to empathize with others are gaining increasing recogni-
tion).

9. See Daniel Kahneman, Maps of Bounded Rationality: Psychology for
Behavioral Economics, 93 AM. ECON. REV. 1449, 1457 (2003) (“Utility cannot
be divorced from emotion, and emotions are triggered by changes. A theory of
choice that completely ignores feelings such as the pain of losses and the re-
gret of mistakes is not only descriptively unrealistic, it also leads to prescrip-
tions that do not maximize the utility of outcomes as they are actually expe-
rienced . . . .”). Kahneman received the Nobel Prize in Economic Sciences in
2002. Id. at 1449 n.¥.

10. Admittedly, emotions and cognitive processes are intertwined and
what further blurs the lines is the lack of an agreed-upon definition of “emo-
tion,” as opposed to emotionally driven behavior or decisions. Some theorists,
for example, define emotion as the body’s response to an “exciting fact.” Ac-
cording to this understanding, fear is the lightning-quick retreat that follows
the sight of a bear, and sadness is the tears that follow bad news. See general-
ly KEITH OATLEY ET AL., UNDERSTANDING EMOTIONS 4—8 (2d ed. 2006) (dis-
cussing theories by Charles Darwin and William James). Such theories, which
focus on a physiological response, somewhat decrease the gap between beha-
vioral law and economics, in which the focus is on behavior, and law and emo-
tions, in which the focus is on feelings. However, regardless of the breadth
with which one defines emotion, behavioral law and economics tends to em-
phasize decisions rather than emotions, a fact that is reflected in the alterna-
tive names for this body of work: “behavioral decision theory” or “legal decision
theory.” See, e.g., Jeffrey J. Rachlinski, The “New” Law and Psychology: A Re-
ply to Critics, Skeptics, and Cautious Supporters, 85 CORNELL L. REV. 739, 740
(2000) (using the term “behavioral decision theory” (BDT) and explaining that
BDT research has been used to identify “cognitive decision-making processes”).
Among these processes, Rachlinski notes the use of mental heuristics, which
“can be useful, but sometimes produce cognitive illusions that result in errors
or biases in judgment.” Id.

An exception that may prove the rule is the engagement of behavioral law
and economics with the emotion of regret, which stands at the core of the sta-
tus quo bias. See Russell Korobkin, Behavioral Economics, Contract Forma-
tion, and Contract Law, in BEHAVIORAL LAW AND ECONOMICS 116, 117 (Cass
R. Sunstein ed., 2000) (arguing that the known status quo bias should be un-
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lighting the patterns and contributions of law and emotions
work, will be our primary goal in this Article. Law and emo-
tions work has great pragmatic potential, ranging from its con-
ceptualization of legal problems, through its investigation of
the relevant aspects of emotions, to the proposal of specific
normative legal solutions. Realizing this potential should be of
interest to a range of legal scholars and actors.!

In Part I, we offer a brief history of law and emotions scho-
larship, emphasizing its challenges to the assumptions of legal
rationality, its broad interdisciplinarity, and its more recent
turn toward a normative focus. In Part II, we examine the am-
bivalent response to this work among legal scholars, arguing
that it reflects a renewed tendency to dichotomize and hierar-
chize reason and emotion, and a related preference for analyses
grounded in objectivist premises. The best answer to this new
wave of skepticism, we argue, is to demonstrate the pragmatic
value of law and emotions work. Notwithstanding the breadth
of its challenges to legal rationality, the affective perspective
can contribute to the familiar normative work of the law—
revising and strengthening existing doctrine and decisionmak-
ing and informing new legal policies—as well as the less famil-
iar task of using law to improve people’s affective lives. In Part
III, we elaborate this pragmatic potential of law and emotions
work. We contend its value lies along three dimensions: its ca-
pacity to illuminate the affective features of legal problems; its
ability to investigate these features through interdisciplinary
analysis; and its ability to integrate that understanding into
practical, normative proposals. We conclude our examination of
these dimensions by discussing some explicit concerns that
have been raised about legal intervention in the emotions.

derstood in light of people’s efforts to avoid the emotion of regret, which they
suspect may arise from attempting to change the status quo). Another excep-
tion is Cass Sunstein’s work on fear. See CASS R. SUNSTEIN, LAWS OF FEAR
(2005). Jeremy Blumenthal, who contributes to both bodies of work and takes
a special interest in the emotions, has recently underscored the gap between
behavioral law and economics and the emotions. Interestingly, for purposes of
our focus, Blumenthal shares the belief that legal interventions with the emo-
tions present special difficulty. See Blumenthal, supra note 4, at 5-6.

11. It is interesting to compare our effort to demonstrate the usefulness of
law and emotions against skepticism to a similar call coming from behavioral
law and economics. See Rachlinski, supra note 10, at 742 (“If [behavioral deci-
sion theory] is to have a future in the law, law professors must find it to be a
useful tool to address meat-and-potatoes legal issues . . . .”).
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I. A BRIEF HISTORY OF LAW AND EMOTIONS
SCHOLARSHIP

Scholarship on law and emotions has undergone a rapid
development, from a movement allied with feminists and other
critical scholars in challenging legal rationality and objectivity,
to an interdisciplinary effort aimed at exploring many dimen-
sions of human affective response.!2 Most recently, law and
emotions work has taken a normative turn, using the fruits of
interdisciplinary exploration to argue for changes in legal con-
ceptualization, policy, and doctrine.13

A. CHALLENGING LEGAL RATIONALITY

Law and emotions scholarship began by arguing that emo-
tions have a vital role to play in legal thought and decisionmak-
ing.14 This radical claim confronted a long intellectual tradition
that dichotomized reason and emotion!® and construed legal
thought as a professionally instilled cognitive process, which
could be powerfully unsettled by affective response.16 The de-
tachment of legal rationality reflected the historic view of law
as a quasi-science: a process of deducing, from a framework of
legal principles, the rule to be applied to a particular case.l” A
detached, rationalist stance also served to insulate judges from
pressure by the political branches!8 or from undue sympathy

12. See infra notes 44, 46-53 and accompanying text.

13. See infra notes 46, 60—62 and accompanying text.

14. See, e.g., Angela P. Harris & Marjorie M. Shultz, “A(nother) Critique of
Pure Reason”: Toward Civic Virtue in Legal Education, 45 STAN. L. REV. 1773,
1774 (1993) (“[W]hen emotions are acknowledged and rigorously examined,
they can serve as a guide to deepening intellectual inquiry . .. .”).

15. See, e.g., id. at 1775 (“Law schools operate at the junction of the acad-
emy and the legal profession. Both realms tend to polarize reason and emotion
and to elevate reason.”).

16. In this Article, we use the term “affective” interchangeably with “emo-
tional.” This draws on the definition of “affective” as “relating to, arising from,
or influencing feelings or emotions.” MERRIAM-WEBSTER’S COLLEGIATE DIC-
TIONARY 21 (11th ed. 2003). This is not, of course, the only way one could de-
fine “affect.” See, e.g., OATLEY ET AL., supra note 10, at 29 (defining “affective”
as comprehending a larger domain including emotions, moods, and disposi-
tions).

17. See Harris & Shultz, supra note 14, at 1776 (noting that Christopher
Columbus Langdell, “the father of modern legal education,” treated law as a
science and legal reasoning as a deductive process).

18. See Judith Resnik, On the Bias: Feminist Reconsiderations of the Aspira-
tions for Our Judges, 61 S. CAL. L. REV. 1877, 1882-84 (1988) (arguing that
judges have always valued impartiality and independence, even when sover-
eigns sought judicial favor).
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with one or more of the parties.!® Emotion floods careful,
stagewise reasoning in a tidal wave of affect; its association
with particulars sweeps decisionmakers from their impersonal,
Archimedean pedestal.20 Law and emotions scholars challenged
this entrenched understanding with two kinds of arguments.

The first was a descriptive claim: emotions already infuse
decisionmaking whether or not they are recognized by legal ac-
tors.2! The second, and perhaps more central, argument was
normative. Legal decisionmaking is enriched and refined by the
operation of emotions because they direct attention to particu-
lar dimensions of a case, or shape decisionmakers’ ability to
understand the perspective of, or the stakes of a decision for, a
particular party. Efforts to exile affective response—a damag-
ing outgrowth of historic dichotomizing—can produce legal
judgments that are shallow, routinized, devaluative, and even
irresponsible.

One setting in which scholars applied this challenge was
the law school classroom. Scholars such as Marjorie Shultz and
Angela Harris described and confronted the exaggerated objec-
tivism of the pedagogic environment.22 They highlighted the
damage that can be produced when emotion is devalued or ex-
iled from the classroom,?3 and the benefit that can be gained
when emotion is acknowledged and used to illuminate unno-
ticed assumptions24 or to direct attention to norms and com-
mitments that speakers intuitively value.25

19. See id. at 1885 (“If freed from having to engage personally with what
occurs subsequent to their judgments, judges may be enabled to impose rul-
ings that would otherwise be too painful to pronounce.”).

20. Owen M. Fiss, Reason in All Its Splendor, 56 BROOK. L. REV. 789, 799
(1990) (“Often, but not always, our passions seem directed toward, or attached
to, particulars . . ..”).

21. See Harris & Shultz, supra note 14, at 1774 (“[E]motions can never
successfully be eliminated from any truly important intellectual undertaking,
in the law or elsewhere.”).

22. See generally id. (advocating for an acknowledgement of emotion in
the law school setting). Other critiques of the law school classroom made simi-
lar methodological or epistemological points, but organized them as a critique
of the gendering of the law school classroom, rather than as a critique of its
impoverished rationality. See, e.g., Catherine Weiss & Louise Melling, The Le-
gal Education of Twenty Women, 40 STAN. L. REV. 1299, 1300 (1988) (noting
differences in the ways in which men and women experience law school).

23. Harris & Shultz, supra note 14, at 1799.

24. See, e.g., id. at 1792 (discussing an example of a male student’s use of
an expletive during a law seminar in an exchange about reproductive deci-
sionmaking and abortion).

25. See id. at 1786 (“[E]motions embody some of our most deeply rooted
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Although the law school classroom, and even the court-
room,26 claimed the attention of some early law and emotions
scholars, their primary focus was on the judge. This was par-
ticularly embattled territory as, in conventional legalism, the
judge remained the legal actor, whose paradigmatic status re-
quired the separation of legal reason from emotion.2? Unlike
“jurors [or] children,” Richard Posner famously declared, judges
discipline themselves to respond to the problems before them
with careful, linear rationality.2® Notwithstanding the depth
and centrality of these mainstream commitments, early law
and emotions scholars argued that judges not only did, but
should, permit affective forms of knowledge to shape their deci-
sionmaking.

In revealing and lauding the role of emotion in adjudica-
tion, these scholars drew on a varied foundation, which was
emerging both inside and outside the law. The legal realists’
challenge to judicial objectivity2® had been extended by a set of
broader epistemological challenges raised by feminist psycholo-
gists, 30 philosophers,3! and legal scholars32 during the 1980s

views about what has importance.” (quoting MARTHA C. NUSSBAUM, LOVE’'S
KNOWLEDGE 42 (1990))).

26. Lynne Henderson, for example, discusses the empathic presentation of
clients’ claims and lives in the lawyers’ briefs in cases such as Brown v. Board
of Education, and Shapiro v. Thompson. See Lynne Henderson, Legality and
Empathy, 85 MICH. L. REV. 1574, 1596-607, 1612—17 (1987). Justice Brennan
discusses the effect on his decisionmaking process of the appellees’ brief in
Goldberg v. Kelly. See William J. Brennan, Jr., Reason, Passion, and “The
Progress of the Law”, 10 CARDOZO L. REV. 3, 21 (1988).

27. See, e.g., Fiss, supra note 20, at 790 (“Given its deliberative character,
the judicial decision may be seen as the paragon of all rational decisions, espe-
cially public ones.”).

28. Richard A. Posner, Emotion Versus Emotionalism in Law, in THE
PASSIONS OF LAW 311 (Susan A. Bandes ed., 1999). Resisting the siren song of
affect has been viewed as crucial because of emotion’s inevitable intertwine-
ment with particulars: judges, as Owen Fiss has argued, must eschew res-
ponses that draw them toward specific individuals or motivations, and resolve
cases in a detached and impartial spirit, “on the basis of reasons accepted by
the profession and the public.” Fiss, supra note 20, at 801.

29. However, some heirs to legal realism have retreated toward objectiv-
ism, or formalism, in implementing the realist suggestion that law could be
ameliorated through more systematic reliance on social policy analysis, or the
social sciences. See Joseph William Singer, Legal Realism Now, 76 CAL. L.
REV. 465, 504 (1988) (book review) (arguing that “liberal” heirs to legal real-
ism have “recreate[d] significant elements of formalist reasoning”).

30. See generally MARY FIELD BELENKY ET AL., WOMEN’S WAYS OF KNOW-
ING (1986) (demonstrating the incompleteness of the linear, hierarchical model
of normative reasoning by highlighting contextual reasoning emphasizing so-
cial station in some subjects, particularly girls and women); CAROL GILLIGAN,
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and early 1990s. Scholarship highlighting the role of emotion in
adjudication also drew support from the published reflections of
a handful of judges. Justice William Brennan argued in a con-
troversial article, for example, that emotion had illuminated
the human terrain that spurred his landmark decision in Gold-
berg v. Kelly.33

These frank testaments to the presence and potential value
of emotion in judging provided the final incitement for legal
scholarly intervention. A group of legal theorists—many of
whom had helped to inaugurate feminist legal theory—
challenged the assumption that emotion was distinct from and

IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND WOMEN’S DEVELOPMENT
(1982).

31. See generally A MIND OF ONE’S OWN: FEMINIST ESSAYS ON REASON
AND OBJECTIVITY (Louise M. Antony & Charlotte Witt eds., 1993); FEMINISM
AND METHODOLOGY: SOCIAL SCIENCE ISSUES (Sandra Harding ed., 1987);
SANDRA HARDING, WHOSE SCIENCE? WHOSE KNOWLEDGE?: THINKING FROM
WOMEN’S LIVES (1991). These philosophers and historians of science mounted
a broader challenge to objectivist epistemology, which highlighted the partiali-
ty even of ostensibly objectivist approaches, and emphasized the value of rea-
soning positionally, through so-called standpoint epistemologies. See, e.g.,
HARDING, supra, at 136—37 (discussing feminist standpoint theory).

32. Scholarly analysis of experiential narratives, by feminist and other
critical legal scholars, demonstrated that highly particularistic, experiential
arguments could be valuable sources of knowledge, not simply through the il-
luminating quality of their affective charge, but through the unacknowledged
assumptions their insights revealed, and the distinctive lines of vision their
experience provided. See, e.g., Kathryn Abrams, Hearing the Call of Stories, 79
CAL. L. REV. 971 (1991); Richard Delgado, Storytelling for Oppositionists and
Others: A Plea for Narrative, 87 MICH. L. REV. 2411 (1989); William N. Es-
kridge, Jr., Gaylegal Narratives, 46 STAN. L. REV. 607 (1994); Marc A. Fajer,
Can Two Real Men Eat Quiche Together? Storytelling, Gender-Role Stereo-
types, and Legal Protection for Lesbians and Gay Men, 46 U. MIAMI L. REV.
511 (1992).

These academic developments also coincided with broader currents, from
the migration to American shores of the varied cultural challenges of post-
modernism, see, e.g., JEAN-FRANCOIS LYOTARD, THE POSTMODERN CONDITION:
A REPORT ON KNOWLEDGE (Geoff Bennington & Brian Massumi trans., Univ.
of Minn. Press 1984), to the surge of interest in those emotional aspects of “in-
telligence,” which were poorly measured by traditional indices such as 1Q
tests. See, e.g., GOLEMAN, supra note 8.

33. See Brennan, supra note 26, at 20 (“Goldberg can be seen as injecting
passion into a system whose abstract rationality had led it astray.”). Other jur-
ists, such as Wisconsin Supreme Court Justice Shirley Abrahamson, explained
publicly that the particularity of their own experiences, with their attendant
emotional resonances, had been a salutary factor in their decisionmaking. See
Resnik, supra note 18, at 1928-29 (“All my life experiences—including being a
woman—affect me and influence me . . . .” (quoting Shirley S. Abrahamson,
The Woman Has Robes: Four Questions, 14 GOLDEN GATE U. L. REV. 489, 492—
94 (1984))).
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alien to legal reasoning. Scholars such as Lynne Henderson,34
Judith Resnik,3% Martha Minow, and Elizabeth Spelman3é con-
tested the categorical valorization of qualities (such as detach-
ment or impartiality) associated with “reason.” Thoroughgoing
impartiality was virtually impossible for a situated human be-
ing to achieve;37” moreover, aspiring to a stance of detachment
could produce a failure to take responsibility for the conse-
quences of judicial action.38 In contrast, they argued, the self-
conscious operation of affective response could humanize and
strengthen the task of adjudication, helping judges to under-
stand their daunting power and its implications for the lives of
those before them.39

34. See Henderson, supra note 26, at 1576 (arguing that empathy aids
processes of legal justification and decisionmaking in ways that reason can-
not).

35. See Resnik, supra note 18, at 1879 (“The tensions between stated ex-
pectations and practice lend an air of unreality to the articulated demands for
impartiality.”).

36. See Martha Minow & Elizabeth V. Spelman, Passion for Justice, 10
CARDOZO L. REV. 37, 45 (1988) (noting that institutions and sympathies of
judges cannot be confined to categorizations of emotion or reason, but rather
combine elements of both).

37. See Martha Minow, Stripped Down Like a Runner or Enriched by Ex-
perience: Bias and Impartiality of Judges and Jurors, 33 WM. & MARY L. REV.
1201, 1201 (1992) [hereinafter Minow, Bias and Impartiality] (quoting Cla-
rence Thomas during his Senate Judiciary Committee confirmation hearing,
in claiming that he “stripped down like a runner” to prepare for the task of
judging). The widespread skepticism about Clarence Thomas’s claim may be
viewed as evidence of this conclusion. See, e.g., Martha Minow, The Supreme
Court, 1986 Term, Foreword—dJustice Engendered, 101 HARV. L. REV. 10, 36 &
n.120 (1987) [hereinafter Minow, Justice Engendered] (highlighting the au-
thor’s view of objectivity and adjudication, without explicit reference to the
emotions, but including an argument for an imaginative identification with
“the other”). Minow’s argument is also similar to what Lynne Henderson de-
scribes as “empathy.” See Henderson, supra note 26, at 1576.

38. See Minow & Spelman, supra note 36, at 5659 (noting the insulation
from consequences afforded to judges by not having to carry out orders made
pursuant to their judicial power); Resnik, supra note 18, at 1922 (describing
her Senate testimony criticizing Supreme Court nominee Robert Bork for re-
maining purposefully distant from facts relating to the concrete circumstances
of litigants). These authors argue that a detached, objectivist stance enables
judges to insulate themselves from moral intuitions or anxieties that might
inform their decisionmaking process. On this point, Henderson, Minow, and
Spelman point to a telling insight of Robert Cover’s: for judges asked to en-
force the fugitive slave law, a belief that legality required them to put aside
individual moral qualms enabled many to enforce laws which they would have
reviled, as a matter of private judgment. See Henderson, supra note 26, at
1590-91 (citing ROBERT M. COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE
JUDICIAL PROCESS (1975)); Minow & Spelman, supra note 36, at 48 (same).

39. Two of the most influential of these works, Passion for Justice, by Mi-
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These insights produced a modest, yet important, shift in
the way that legal analysts viewed the role of emotion in adjud-
ication. By the early nineties, fewer scholars viewed emotion as
“trespassing on territory, such as the judge’s mind, that is
owned by reason.”40 Mainstream legal scholars increasingly be-
gan to acknowledge that emotions were not wholly alien to
judicial decisionmaking, and emotions such as empathy could
conceivably contribute to judicial reflection on cases.4!

Yet, this change in perception remained, in many ways,
shallow in its conceptual penetration. Scholars admitted some
role for more affective forms of decisionmaking without ack-
nowledging their centrality. Most remained committed to a core
of detached, impersonal decisionmaking, though they ack-
nowledged that it could be tinged at times with infusions of af-
fect.42 The bounded character of this transformation is impor-
tant: it explains why questions about the legitimacy of
affectively informed decisionmaking have continued to surface
even as law and emotions analysis has proceeded in the legal
academy. But even this partial or provisional shift in under-
standing was sufficient to launch a body of new work, and to
send legal scholars in search of other disciplines, where analy-
sis of the emotions was already in progress.

B. STUDYING THE EMOTIONS

The next phase of inquiry turned from a focus on the legi-
timacy of the emotions in law to a focus on the emotions them-
selves. This movement had been occurring incrementally for a
number of years, but it was highlighted and consolidated in
1999 with the publication of Susan Bandes’s landmark collec-

now & Spelman, and On the Bias: Feminist Reconsiderations of the Aspirations
for Our Judges, by Resnik, took their bearings explicitly from these judicial
revelations. See Minow & Spelman, supra note 36; Resnik, supra note 18.

40. Minow & Spelman, supra note 36, at 37.

41. Legal academics—along with members of the public—came to recog-
nize that judges had lives and commitments which inevitably exerted a torque
on their decisionmaking. See Minow, Bias and Impartiality, supra note 37, at
1203 (“[W]e want . . . judges to have, and to remember, experiences that ena-
ble their empathy and evaluative judgments.”).

42. Eric Posner’s treatment of the emotions as temporary departures from
rationality that erupt in the lives of human subjects, for example, reflects this
position. See Eric A. Posner, Law and the Emotions, 89 GEO. L.J. 1977, 1979
(2001) (“Emotions are usually stimulated by the world, either via the media-
tion of cognition or through a more primitive stimulus-response-like neurologi-
cal mechanism.”).
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tion, The Passions of Law.43 Bandes’s introduction stated con-
clusively the insight that many law and emotions scholars had
begun to draw from the epistemological exchanges of the pre-
ceding years: emotion is everywhere in law.44 Thus, the ques-
tion becomes not whether emotion can have a role in law, but
what kinds of emotions operate in particular contexts and what
sort of a role do they play?45 Legal scholars began to study the
emotions, often drawing on the research or insights of other
disciplines, to answer this question.46

In this newer work, legal scholars investigated emotions
with greater particularity. They focused not on the general cat-
egory of affective response, but rather on a range of distinct
and particularized emotions, from vengeance to indignation to
mercy.4” Much of this attention was trained on the negative
emotions that inform the criminal law.48 Emotions like anger or
vengeance had been part of criminal jurisprudence even before
the epistemological challenge; criminal law is one of the few
areas of doctrine in which an examination or assessment of
emotions (for example, did the defendant act in the “heat of
passion” or did he demonstrate remorse?) has been a standard
feature of the doctrinal and adjudicative landscape.4® The ex-
ploration of emotion in criminal justice helped to expand law
and emotions scholars’ view of the contexts that constituted
“law,” adding foci such as the jury,50 capital sentencing,5! state

43. See THE PASSIONS OF LAW 311 (Susan A. Bandes ed., 1999).

44. Susan A. Bandes, Introduction to THE PASSIONS OF LAW, supra note
43, at 1.

45. Id. at 7 (“The essays in this volume move beyond the debate about
whether emotion belongs in the law, accepting that emotional content is in-
evitable. They focus on the important questions: how do we determine which
emotions deserve the most weight in legal decision making and which emo-
tions belong in which contexts?”).

46. See id. (“The essays begin from the premise that law needs to incorpo-
rate the widely shared insights developed in other fields.”).

47. See id. at 2 (“The law, as [the essays] illustrate, is imbued with emo-
tion. Not just the obvious emotions like mercy and the desire for vengeance
but disgust, romantic love, bitterness, uneasiness, fear, resentment, cowar-
dice, vindictiveness, forgiveness, contempt, remorse, sympathy, hatred, spite,
malice, shame, respect, moral fervor, and the passion for justice.”).

48. See id. (“In the conventional story, emotion has a certain, narrowly
defined place in law. It is assigned to the criminal courts.”).

49. See id. (noting that emotions are most visible in criminal courts, espe-
cially when the death penalty is a possible outcome).

50. See, e.g., David A. Bright & Jane Goodman-Delahunty, Gruesome Evi-
dence and Emotion: Anger, Blame, and Jury Decision-Making, 30 LAW & HUM.
BEHAV. 183 (2006) (studying the ways in which gruesome photographic and
verbal evidence influences juror verdicts).
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and federal legislation,52 and the pronouncements of public offi-
cials and advocates.?3

As legal analysts sought to learn more about the range of
emotions they now perceived, they increasingly turned to fields
outside the law, where inquiry into the emotions was better es-
tablished.54 One can glimpse this pattern in scholarly argu-
ments about disgust, whose role in the criminal law fueled one
of the most vivid and extended debates in this body of work.
William Miller’s The Anatomy of Disgust,55 a path-breaking vol-
ume in this vein, was far-ranging and eclectic in its use of
cross-disciplinary knowledge. Miller drew broadly on litera-
ture;>¢ he also mined psychological, anthropological, and philo-
sophical discussions to understand the emotion of disgust.57
Similarly, Martha Nussbaum’s challenge to the legal mobiliza-
tion of disgust analyzed a range of sources, from the poetry of
Walt Whitman to psychological studies of disgust provoked by
food.58 The distinguishing feature of this interdisciplinary in-
vestigation was the breadth of its aspiration, drawing on re-

51. See, e.g., Theodore Eisenberg et al., But Was He Sorry? The Role of
Remorse in Capital Sentencing, 83 CORNELL L. REV. 1599 (1998) (studying the
role of remorse in capital sentencing); Austin Sarat, The Cultural Life of Capi-
tal Punishment: Responsibility and Representation in Dead Man Walking and
Last Dance, 11 YALE J.L. & HUMAN. 153, 161 (1999) (analyzing representa-
tions of the death penalty in film and the connections to legal subjectivity and
the legitimacy of state killing).

52. Bandes, supra note 44, at 3 (noting the emotional nature of the initial
legislative question of what to criminalize).

53. See, e.g., Dan M. Kahan, The Progressive Appropriation of Disgust, in
THE PASSIONS OF LAW, supra note 43, at 63, 70-71 (citing a public official’s
statement expressing disgust for a particular offender and his crime, and de-
scribing public expressions of disgust as one of the functions of hate crime leg-
islation).

54. See Bandes, supra note 44, at 7 (drawing on an interdisciplinary range
of fields such as philosophy, classics, psychology, religion, ethics, and social
thought, in addition to law).

55. See WILLIAM IAN MILLER, THE ANATOMY OF DISGUST (1997).

56. For example, his discussion of the hierarchical character of disgust,
and the related emotion of contempt, draws provocatively on George Orwell’s
Down and Out in Paris and London. See id. at 243-47.

57. See, e.g., id. at 17, 27, 29 (noting variations by culture of what consti-
tutes disgust and citing authors such as Freud and Sartre).

58. See Martha C. Nussbaum, “The Secret Sewers of Vice”: Disgust, Bodies,
and the Law, in THE PASSIONS OF LAW, supra note 43, at 19, 23, 33-34 (dis-
cussing research by Paul Rozin on food and disgust as well as Walt Whitman’s
Song of Myself). Nussbaum also juxtaposed the resulting conception of disgust
to philosophical accounts of anger and indignation to determine how each
functioned as an expression of collective moral judgment. See id. at 26-28, 55.
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sources as distinct as Orwell or Mahler,%° on the one hand, and
empirical psychological studies, on the other, to create a syn-
thetic account of particular emotions that resonated with hu-
man experience.

C. MAKING A NORMATIVE TURN

As legal scholars interested in the emotions ventured into
other disciplines, some brought insights gleaned from this work
to bear normatively on specific legal questions. In the first in-
stance, these works examined the possible roles for particular
emotions in law, or the appropriateness of specific emotions in
particular legal contexts. Dan Kahan, reviewing Miller’s work
on disgust, asked how the law might harness disgust to serve a
variety of goals, from expressing the moral norms of the com-
munity, to marking the special salience of hate crimes.®® Over
time, this focus expanded to include not simply works that con-
sidered whether and how particular emotions should play a role
in law, but also works that asked whether and how law might
affect emotions in a more purposive way.6! Both of these em-
phases shifted the focus from understanding emotions to work-
ing with the law. However, the latter project envisions the law
as having a more instrumental role in shaping affective exper-
ience. Martha Minow, Laurel Fletcher, and others explored the

59. See id. at 28 (discussing the listener’s “musical experience” of the “cry
of disgust” in the third movement of Mahler’s second symphony).

60. See Dan M. Kahan, The Anatomy of Disgust in Criminal Law, 96
MIcH. L. REV. 1621, 1631 (1998) (“The desire to separate [others such as sex-
ual deviants or sadistic criminals] from the rest of us . . . motivates individuals
to lash out against them in violence, and communities to punish them in ap-
propriately severe and expressive ways.”).

61. This normative legal work was previewed by work in philosophy, and
elsewhere, which suggested that emotions could be produced, modified, chan-
neled, or scripted by law, among other institutional and cultural forces. Robert
Solomon argued, for example, that law could serve the salutary social function
of cooling, rationalizing, and satisfying the powerful emotion of vengeance. See
Robert C. Solomon, Justice v. Vengeance: On Law and the Satisfaction of Emo-
tion, in THE PASSIONS OF LAW, supra note 43, at 123, 131 (“If one purpose of
law is to rationalize and satisfy the most powerful social passions, then ven-
geance must be considered first and foremost among them.”). Cheshire Cal-
houn has argued that legal prohibitions on gay marriage, among other social
and cultural influences, have served to script romantic love as an exclusively
heterosexual affair. See Cheshire Calhoun, Making Up Emotional People: The
Case of Romantic Love, in THE PASSIONS OF LAW, supra note 43, at 217, 218
(“The deep difference between homosexuality and heterosexuality is in part
socially constructed by imputing to gays and lesbians a psychology that makes
them incapable of romantic love . . . .”).
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ways that law might help contending factions move toward for-
giveness or reconciliation after mass violence.52

In a similar vein, we recently argued that the law—in con-
texts from litigation to programs such as Head Start—can help
to cultivate hope in people whose political or material depriva-
tion has led them toward despair.6® This more recent work has
significantly expanded the scope of law and emotions scholar-
ship. It encompasses doctrinal areas beyond the criminal field,
moving into areas such as family law,64 education policy,5 and
corporate and securities law.66 It comprehends both negative
emotions such as fear and disgust, and positive emotions such
as love,$7 forgiveness, and hope.69 Perhaps most importantly,

62. See generally MARTHA MINOW, BETWEEN VENGEANCE AND FORGIVE-
NESS: FACING HISTORY AFTER GENOCIDE AND MASS VIOLENCE (1998) (examin-
ing legal recourse taken by societies after periods of mass violence). See also
Laurel Fletcher, Between Vengeance and Forgiveness: Facing History After
Genocide and Mass Violence, 19 BERKELEY J. INT'L L. 428, 429 (2001) (review-
ing MINOW, supra) (“The dominant view among transitional justice scholars is
that trials and truth commissions are state-sanctioned models to heal the
wounds of mass violence.”).

63. See Kathryn Abrams & Hila Keren, Law in the Cultivation of Hope, 95
CAL. L. REV. 319, 323 (2007) (“In some situations, particularly where despair
has taken over, it may be impossible for people to conceive alternative futures
for themselves, or see themselves as capable of creating such futures. ... It
may be necessary to cultivate hope through institutional interventions, includ-
ing those secured by law.”).

64. See Clare Huntington, Repairing Family Law, 57 DUKE L.J. 1245,
1246 (2008) (arguing that family law should anticipate and reflect the full
range of human emotions); Solangel Maldonado, Cultivating Forgiveness: Re-
ducing Hostility and Conflict After Divorce, 43 WAKE FOREST L. REV. 441, 441
(2008) (advocating for a conception of family law that “cultivate[s] forgiveness
between divorcing parents”).

65. See Abrams & Keren, supra note 63, at 363—77 (analyzing the affec-
tive impact of Head Start).

66. See Peter H. Huang, Emotional Impact Analysis in Financial Regula-
tion: Going Beyond Cost-Benefit Analysis 6 (Temple Univ. Legal Studies Re-
search, Paper No. 2006-21, 2006) [hereinafter Huang, Beyond Cost-Benefit Ana-
lysis], available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=870453
(discussing securities regulations and advocating for the use of Affective Cost-
Benefit Analysis in regulation promulgation); Peter H. Huang, Regulating Ir-
rational Exuberance and Anxiety in Securities Markets, in THE LAW AND ECoO-
NOMICS OF IRRATIONAL BEHAVIOR 501, 503 (Francesco Parisi & Vernon L.
Smith eds., 2005) [hereinafter Huang, Regulating Irrational Exuberance]
(“Most U.S. federal securities laws focus on the cognitive form and content of
certain information. In contrast, many investors respond emotionally to both
the form and content of information . . ..”).

67. See Calhoun, supra note 61, at 217, 218 (discussing romantic love in
the context of same-sex marriage).

68. See Minow, Justice Engendered, supra note 37, at 14—24 (exploring
the law’s interaction with the contrasting emotions of vengeance and forgive-
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it envisions a more dynamic and purposive relation between
law and the emotions, reflecting both the belief that law can be
used strategically to nurture, shape, or channel particular emo-
tions, and the awareness that law can create incidental effects
on the emotions, which legal actors may endeavor to anticipate
and control.

II. ECHOES OF THE LAW/EMOTION DICHOTOMY

This brief retrospective may seem to offer a triumphal
narrative of scholarly innovation and integration: a body of
work that combines doctrinal critique, interdisciplinary in-
quiry, and normative contribution. But the reception that has
greeted this effort within the legal mainstream suggests a more
equivocal response. While law and emotions scholarship has
generated intermittent interest around moments such as Jus-
tice Brennan’s challenge to legal rationality,? it has sometimes
been treated as more of a novelty than a pragmatic innovation,
more of an intellectual exercise than a valuable theoretical
perspective or problem-solving methodology. This pattern can
be glimpsed in several different kinds of responses which we
explore below. The incomplete embrace of this promising work
within the legal mainstream reflects a missed opportunity, but
it also reflects the surprising persistence of certain rationalist
and objectivist assumptions. Conventional legal resistance to
the emotions may not have been overcome to the extent that
many of its critics have believed. Instead, the law/emotion di-
chotomy appears to be re-emerging in a subtler and more ob-
scure form, as a refusal not of the descriptive, but of the norma-

ness); see also Huntington, supra note 64, at 1300 (discussing forgiveness in
family law); Maldonado, supra note 64, at 441 (suggesting that cultivated for-
giveness can reduce acrimony in family law).

69. See Abrams & Keren, supra note 63, at 344—77 (using case studies in-
cluding litigation vindicating the rights of migrant workers and the estab-
lishment of the Head Start program to demonstrate that law has the potential
to cultivate hope).

70. See Brennan, supra note 26, at 3 (“[J]Judging could not properly be
characterized as simply the application of pure reason to legal problems . . ..”).
Another interest-generating moment was the debate between Martha Nuss-
baum and Dan Kahan over the role of disgust in criminal law. Compare Nuss-
baum, supra note 58, at 19, 45 (arguing that disgust does not provide a prima
facie case for legal regulation), with Kahan, supra note 53, at 63 (arguing that
in the law, disgust is “indispensible” in some situations). Yet this pattern may
be attributable as much to the visibility of the principals as to the appeal of
the innovation offered by the larger theory.
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tive implications of this work. This shift can make such resis-
tance more difficult to identify and critique.

Section A explores the equivocal response to law and emo-
tions scholarship by highlighting substantive areas in which
legal scholars have failed to recognize affective analysis as an
important resource, notwithstanding what we view as its appli-
cability and potential illumination. Section B examines the
more engaged reception that has greeted two interdisciplinary
bodies of work which also highlight nonrational dimensions of
human cognition: behavioral law and economics, and law and
neuroscience. We argue that these patterns suggest the persis-
tence of rationalist premises in legal scholarship, as well as a
continued commitment to certain objectivist epistemological as-
sumptions and methodologies. Section C identifies rationalist
premises at work in two more explicit responses to law and
emotions scholarship: first, critiques that suggest the inappro-
priateness of law as a tool for engaging the emotions; second,
analyses that suggest that affective analysis is particularly ap-
propriate in the examination of one kind of issue—women’s re-
productive choices. We urge legal scholars to embrace a less di-
chotomous, more epistemologically heterogeneous approach to
work that investigates the nonrational dimensions of cogni-
tion—an approach which would encompass behavioral law and
economics, law and neuroscience, and law and emotions analy-
sis. We argue that the best way to encourage receptivity to such
an approach in the legal mainstream is to demonstrate the
pragmatic value of law and emotions analysis, a question to
which we turn in Part III.

A. UNDERVALUING AFFECTIVE ANALYSIS AS A RESOURCE

Legal scholars have rarely treated law and emotions ana-
lysis as a resource in cases where it would seem to be well-
suited to the problems at stake. Equal protection scholars, for
example, have largely declined the Court’s invitation to attend
to the effect of official treatment on “hearts and minds”7! of tar-

71. See Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954) (“To separate
[children] from others of similar age and qualifications solely because of their
race generates a feeling of inferiority as to their status in the community that
may affect their hearts and minds in a way unlikely ever to be undone.”). This
pattern reflects a rejection among scholars, not only of the larger anti-
subordination theory within which this affective account is nested, but more
specifically of an affective exploration of the phenomenon of group-based sub-
ordination. But see Ruth Colker, Anti-Subordination Above All: Sex, Race, and
Equal Protection, 61 N.Y.U. L. REV. 1003, 1007 (1986) (advocating for the
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geted groups, as a means of assessing—or even understand-
ing—potential violations. Similarly, analyses of the labor re-
quired by women or people of color to assimilate into environ-
ments designed around the biographies, life patterns, or
cultural norms of dominant groups have emphasized logistical
or cognitive adaptations while only rarely tapping the vast—
and clearly implicated—realm of affective response.”? While
such emphasis may in some cases reflect the promising contri-
bution of other analytic or disciplinary lenses, it may also re-
flect the continuing hierarchization of reason and emotion:
scholars are reluctant to communicate a controversial message
by recourse to a stigmatized form of discourse.”

adoption of anti-subordination as the dominant principal in equal protection
disputes); Owen M. Fiss, Groups and the Equal Protection Clause, 5 PHIL. &
PUB. AFF. 107, 108 (1976) (arguing in favor of the group-disadvantaging prin-
ciple rather than the more formalist antidiscrimination principle as the proper
standard in equal protection cases).

72. See Devon W. Carbado & Mitu Gulati, Working Identity, 85 CORNELL
L. REV. 1259, 1279-308 (2000) (offering a highly nuanced behavioral analysis
of adaptations of people of color in mainstream work settings which does not
explicitly address emotional labor); see also Tristin K. Green, Race and Sex in
Organizing Work: “Diversity,” Discrimination, and Integration, 59 EMORY L.J.
(forthcoming 2010) (manuscript at 18-19, on file with authors) (noting the ad-
ditional time expenditures required of women and people of color in support-
ing institutional commitments to diversity by employers). This emphasis may
be different, however, in fields outside the law. See, e.g., Sociologists Explore
“Emotional Labor” of Black Professionals in the Workplace, WOMEN’S HEALTH
WKLY., Aug. 21, 2008, at 504 (reporting the results of a sociological study
which concluded that black professionals who attempt to conform to their
white co-workers’ expectations in the workplace tend to feel “isolated, alie-
nated, and frustrated”).

An interesting exception to this pattern, which dates back to the early
years of law and emotions scholarship, may be found in certain examples of
critical race feminism, which relate the experience of women of color in elite
institutions, highlighting the often agonizing emotions that emerge in that
context. See, e.g., Margaret Montoya, Mascaras, Trenzas, y Grenas:
Un/Masking the Self While Un/Braiding Latina Stories and Legal Discourse,
17 HARV. WOMEN’S L.J. 185, 197-98 (1994) (describing the elaborate practice
of “masking” that permits people of color to assimilate into elite educational
institutions and referring to shame that infuses those moments when the
mask “drops”). This work largely predates the interdisciplinary inquiry into
particular emotions, and therefore, does not undertake that form of analytic
labor; but it vividly describes the affective costs of assimilation.

73. See Kathryn Abrams, Barriers and Boundaries: Exploring Emotion in
the Law of the Family, 16 VA. J. SOC. POL’Y & L. 301, 307 (2009) (quoting Me-
lissa Murray as remarking, ironically, that scholars in a highly gendered field
like family law who engage in affective discourse “might as well be sitting
around braiding each other’s hair”). Recently, however, a younger generation
of family law scholars appears to be moving beyond this reservation. See, e.g.,
Symposium, Family Law and Emotion, 16 VA. J. SOC. POL’Y & L. 301 (2009)
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Yet another pattern may be found in scholarly gatherings
or symposia examining legal issues—which are highly prox-
imate to the emotions, but which have declined to elicit or draw
on affective analysis that might have enriched the discussion.
Law and emotions analyses might have contributed to discus-
sions of “Fault in Contract Law”7 or “The Mind of the Mar-
ket,”75 for example, by illuminating the emotions that might
play a role in each of them. For example, decisionmakers debat-
ing the merits of fault-based versus no-fault regimes might
want to take into account the ways in which competing legal
rules bear on feelings of guilt or shame among breaching par-
ties, or anger or indignation among those who claim to have
been injured by breaches of contract. Discussions of “The Mind
of the Market” might have benefited from work by legal scho-
lars who have explored the role of trust, guilt, and happiness in
market transactions and their legal regulation,”® or by sociolo-

(including articles by legal scholars Clare Huntington and Solangel Maldona-
do).

74. See Univ. of Chicago Law School, Fault in Contract Law, http://www
Jaw.uchicago.edu/node/1277 (last visited Apr. 25, 2010) (announcing a confer-
ence sponsored by the University of Chicago Law School and the John M. Olin
Center for Law and Economics at the University of Michigan, which brought
together scholars working from a variety of disciplines and perspectives). Ac-
cording to its announcement, the conference included many “other views—
some of which are strongly opposed to the economic approach,” but which did
not appear to include the law and emotions perspective. Id.

75. See Harvard Law School, At HLS, a Conference on the Free Market
Mindset, http:/www.law.harvard.edu/news/2009/03/17_free-market.html (last
visited Apr. 25, 2010) (announcing a conference sponsored by Harvard Law
School’s Program on Law and Mind Science which included perspectives from
behavioral economics and psychology, social psychology, and sociology, but
which does not appear to have included any perspectives drawn from the
study of emotions).

76. See, e.g., Margaret M. Blair & Lynn A. Stout, Trust, Trustworthiness,
and the Behavioral Foundations of Corporate Law, 149 U. PA. L. REV. 1735,
1736 (2001) (“[T]he experimental evidence on trust sheds light on how corpo-
rate law works, by suggesting that judicial opinions in corporate cases influ-
ence corporate officers’ and directors’ behavior not only by altering their ex-
ternal incentives but also by changing their internalized preferences.”); see
also Huang, Beyond Cost-Benefit Analysis, supra note 66, at 4 (advocating for
the SEC to go beyond cost-benefit analysis, “to consider emotional impacts of
regulations”); Peter H. Huang, How Do Securities Laws Influence Affect, Hap-
piness and Trust, 3 J. BUS. & TECH. L. 257, 261-73 (2008) (analyzing the po-
tential impacts of securities regulation on three important emotions and advo-
cating for an “accounting, inclusion, measurement, and quantification” of such
impacts); Peter H. Huang, Trust, Guilt, and Securities Regulation, 151 U. PA.
L. REV. 1059, 1075-88 (2003) (finding that securities regulations creating fi-
duciary relationships between broker-dealers and clients create an affective
deterrent to breaching trust).
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gists who have analyzed the role of emotions in contemporary
capitalism or its institutions.??

A different, yet highly telling, example is the scholarly re-
sponse to the Court’s opinion in Gonzales v. Carhart, which
upheld a legislative ban on partial-birth abortions -citing,
among other things, concerns about the regret triggered in
women by the abortion procedure.” The explicit recognition of
particular emotions as a ground for constitutional decision
might be viewed as a kind of slow pitch over home plate for
prospective legal analysis of the emotions. Yet surprisingly few
scholars have swung the affective bat. Scholars already en-
gaged in work on the emotions have questioned the Court’s un-
grounded referencing of women’s regret in Carhart: Terry Ma-
roney critiqued the Court’s recourse to uninterrogated
“emotional common sense” in adverting to women’s regret,?
and Chris Guthrie argued that the Court neglected a rich psy-
chological literature on regret that tended to refute the dangers
the Court foretold.8® Yet constitutional scholars, more broadly,
have rarely considered the meaning of the Court’s foray into af-
fective terrain, or what the jurisprudence of regret imports for
future cases.8! The failure to consider the potential contribution

77. See infra notes 118-19 and accompanying text (discussing the work of
Eva Illouz and Arlie Hochschild).

78. See Gonzales v. Carhart, 550 U.S. 124, 128-29 (2007) (“Whether to
have an abortion requires a difficult and painful moral decision, which some
women come to regret.”) (citation omitted).

79. See Terry Maroney, Emotional Common Sense as Constitutional Law,
62 VAND. L. REV. 851, 853-54 (2009) (“The Carhart Court explicitly prefaces
its comments by noting that it has ‘no reliable data to measure the phenome-
non’ of post-abortion regret; instead, it presents its observations about wom-
en’s emotional experiences as ‘unexceptionable’ and ‘self-evident.” (citing Car-
hart, 550 U.S. at 159)).

80. See Chris Guthrie, Carhart, Constitutional Rights, and the Psychology
of Regret, 81 S. CAL. L. REV. 877, 903 (2008) (“[TThe bulk of the empirical evi-
dence on the operation of regret . . . strongly suggests that most women fare
quite well following abortion. For these reasons, the Court was wrong to in-
voke the prospect of postabortion regret in Carhart . ...”).

81. Feminist constitutional scholars have, however, analyzed Carhart’s
threat to women’s dignity or autonomy. See, e.g., Reva B. Siegel, Dignity and
the Politics of Protection: Abortion Restrictions Under Casey/Carhart, 117
YALE L.J. 1694, 1701 (2008) (“[T]he gender-paternalist justification for re-
stricting abortion [in Carhart] is in deep tension with the forms of decisional
autonomy Casey protects.”). Yet only those already engaged in work on the
emotions have reflected on what appears to be a concerted effort—by advo-
cates of woman-centered anti-abortion analysis, if not by the Court’s majori-
ty—to script women’s emotions in the area of abortion. See, e.g., Kathryn Ab-
rams, Tribute to Professor Melvyn R. Durchslag: Exploring the Affective
Constitution, 59 CASE W. RES. L. REV. 571 (2009); Clare Huntington, Family
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of affective analysis in cases where emotions are so transpar-
ently in play suggests a difficulty both in seeing and in appre-
ciating the potential of the tools that such analysis provides to
legal critique and reconstruction.s2

B. AFFIRMING RATIONALIST AND OBJECTIVIST PREMISES

Those forms of affective analysis which have been most
readily embraced by legal scholars further suggest a persistent
inclination to dichotomize reason and emotion, or objectivity
and subjectivity. The analyses of emotion—or of departures
from legal rationality—which have generated the greatest
mainstream legal interest are those which adhere most strong-
ly to certain rationalist and objectivist assumptions that tradi-
tional legal thought embraces, and which early law and emo-
tions scholarship sought to challenge. We can see this pattern
in relation to two recent bodies of work which have been em-
braced by the legal mainstream: behavioral law and economics,
and law and neuroscience.

1. Behavioral Law and Economics

The earliest mainstream responses to law and emotions
scholarship—which described emotions as momentary depar-
tures from a paradigmatic human rationality®3—have been suc-
ceeded by the burgeoning body of work known as “behavioral
law and economics.”84 This work characterizes departures from

Law’s Textures: Social Norms, Emotion, and the State, 59 EMORY L. REV.
(forthcoming 2010).

82. A related pattern may be that of scholars doing law and emotions
analysis yet not connecting their analysis with that body of work. See, e.g.,
Samuel R. Bagenstos & Margo Schlanger, Hedonic Damages, Hedonic Adapta-
tion, and Disability, 60 VAND. L. REV. 745, 750 (2007) (providing an illuminat-
ing example of law and emotions scholarship, yet refraining from mentioning
law and emotions as one of the bodies of work to which they see their article as
contributing). In this work, the authors describe the various literatures to
which they aim to contribute, including “tort law literature on hedonic damag-
es,” “the wider literature on adaptive preferences,” and “behavioral realism,”
apparently overlooking the fact that their discussions of pity, happiness, and
pleasure place them squarely within the ambit of law and emotions analysis.
1d.

83. See Posner, supra note 42, at 1978 (“[Pleople’s ‘calm’ preferences—
that is, the preferences that they have when they are not emotionally
aroused—differ from their ‘emotion state’ preferences, which are skewed to-
ward the stimulus that provokes the emotion.”).

84. For a small slice of this capacious literature, see generally RICHARD H.
THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT HEALTH,
WEALTH AND HAPPINESS (2008); Christine Jolls et al., A Behavioral Approach
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rationality not as passing occurrences, but as the products of
flawed decisional heuristics, which are pervasive but potential-
ly corrigible. Although this work shares with law and emotions
analyses a focus on patterns of cognition and response that de-
part from the rationality sometimes assumed by law, behavior-
al law and economics views these departures as predictable
cognitive missteps rather than alternative modes of assessment
or important signals of valuation.8? It documents these flawed
heuristics by recourse to social scientific (usually psychological)
studies that are empirical in nature.®¢ Furthermore, the nor-
mative interventions of behavioral law and economics, which
may be found in a subset of this work, aim to correct flawed
heuristics and move human beings, as choosers and decision-
makers, in the direction of greater rationality.87

Some solutions can be classified as attempts to correct or
eliminate an unconscious human bias, while others can be classi-
fied as attempts to harness such a bias and use it to channel in-
dividuals toward the best decisions. However, other behavioral
law and economics scholars have been much more critical about
the prospect of normative engagement, worrying that such ac-
tivity threatens to turn the government “into an irrationality
monitor.”88

to Law and Economics, 50 STAN. L. REV. 1471 (1998); Jeffrey J. Rachlinski,
Cognitive Errors, Individual Differences, and Paternalism, 73 U. CHI. L. REV.
207 (2006). For a lucid and lively review of behavioral law and economics with
an eye to its prescriptive applications, see Amir & Lobel, supra note 5.

85. See Nussbaum, supra note 58, at 22 (“[T]he specific cognitive content
of disgust makes it always of dubious reliability in social life, but especially in
the life of the law.”); ¢f. Dan M. Kahan, Two Conceptions of Emotion in Risk
Regulation, 156 U. PA. L. REV. 741, 749 (2008) (assessing varying conceptions
of the relationship between reason and emotion and concluding that the em-
pirical data could support either an “irrational weigher” or a “cultural evalua-
tor” viewpoint).

86. See Neel P. Parekh, Theorizing Behavioral Law and Economics: A De-
fense of Evolutionary Analysis and the Law, 36 U. MICH. J.L.. REFORM 209, 210
(2002) (“[Behavioral law and economics]’s empirical data show that in fact
people often do not choose the path to the highest expected payoff.” (emphasis
added)).

87. See THALER & SUNSTEIN, supra note 84, at 3 (suggesting that the law
should engage in “choice architecture,” i.e., implementing legal measures that
correct for human deviations from rationality).

88. See Gregory Mitchell, Tendencies Versus Boundaries: Levels of Gene-
rality in Behavioral Law and Economics, 56 VAND. L. REV. 1781, 1811 (2003).
Such concerns emerge both from skepticism about the ability of legal meas-
ures to correct biases, given the limitations of the legal system, and from anx-
iety that normative efforts will put behavioral law and economics at risk of
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It is important to note that much of behavioral law and
economics analysis does not analyze responses that we would
describe as emotions, but focuses rather on nonaffective cogni-
tive assumptions that depart from rationality.89 In that sense
the domain of behavioral law and economics overlaps with, but
is not coterminous with, that of law and emotions. The compar-
ison of the response that has greeted these two bodies of work
is nonetheless important because both law and emotions and
behavioral law and economics analyze departures from the ra-
tionality that has been a methodological premise, and a pre-
mise about the character of human subjects, in mainstream le-
gal scholarship.

Behavioral law and economics thus reflects several fea-
tures which make it more accessible and less unsettling to legal
scholars. First, it has an appealing conceptual proximity to the
preexisting frame created by the rational actor assumptions of
law and economics. Even as it loosens the descriptive assump-
tions of that body of work, by exposing a range of departures
from rationality, it retains the centrality of that frame by cata-
loguing these forms of behavior as “biases” (or departures from
rationality), a classification which reinforces rationality as the
norm. The normative centrality of rationality is made explicit
in those works that propose choice architecture, or other pre-
scriptive legal interventions, to move human subjects closer to
the behavior of homo economicus.?® This ostensibly behavioral
focus is especially compatible with the familiar vision of law as
aiming to supervise or direct behavior, rather than to intervene
in motives, thoughts, or feelings.9! Finally, in its empirical

“becom[ing] a political movement rather than a scientific endeavor—and its
lifespan will probably be quite short.” See id.

89. See, e.g., Russel Korobkin, The Endowment Effect and Legal Analysis,
97 Nw. U. L. REV. 1227, 1228-29 (2003) (describing the endowment effect,
wherein a subject assigns an economic value to an object she already possesses
that is higher than what she would be willing to pay for it were she to seek to
purchase it in the market).

90. See RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 382
(1990) (discussing the “Economic man,” a human subject who embodies the
assumptions relied upon by classical economists); ¢f. THALER & SUNSTEIN, su-
pra note 84, at 6-8 (providing a particularly evocative comparison betwee